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ADVERTISEMENT. 



An opinion having been generally expressed that 
the cause of Law Amendment would be benefited 
by the publication of the Eeview of Lord Brougham's 
Legislative career in a more portable form, the present 
volume is presented to the public with the omission 
of the Acts and Bills, but retaining, together with a 
List of them, the Summaries prefixed to each section 
of the Law, as they were arranged in the larger work. 
It is hoped that the publication may be thus rendered 
more interesting to the general reader. 

Bath, AprUy 1860. 




The present Volume, bearing witness to the extra- 
ordinary services rendered by Lord Brougham to 
the cause of Law Amendment as well as iu other 
departments of Legislation, cannot but hereafter 
afford assistance and encouragement to those 
who, with far less hopes of success, may enter 
upon the same path. It will be found to contain 
a list of no less than forty Statutes which he has 
initiated and carried through Parliament, besides 
upwards of fifty Bills introduced by him at various 
periods. Great portions of many of the latter have 
formed the basis of Legislation, and have been 
incorporated into other Acts. Others still remain 
unadopted, to famish valuable hints and suggestions 
to present or future Law Reformers, or to de- 
monstrate, by their admission hereafter into the 
Statute Book, the sound and reasonable views with 
which they were originally framed. 
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In the present Review politick topics* have 
been carefully avoided. Lord Brougham has long 
since quitted the ranks of party, but whenever the 
real interests of the people were to be served he has 
always put forth his strength on either side. The 
spectator of present and the reviewer of past events, 
wide as may be the differences of opinion he may 
entertain from him on many political questions, 
regards with sincere admiration and respect a long 
life spent in avocations having for their object 
the advancement of freedom, the equalization of 
justice, and the elevation of the humbler classes of 
the commimity to a higher rank than hitherto in 
the scale of social happiness. 

While, therefore, the writer entertains no doubt 
but that ample justice will be done by posterity to 
Lord Brougham, he will feel most amply rewarded 
if he shall have been the means of placing the 
results of that indefatigable industry more pro- 
minently before the eye of the present generation. 
It would have been a fruitful theme to have 



• The remiirka upon Electoral Reform and upon Bribery at 
Elections, can hanil; be said to form an exception ; all partieH 
are agreed upon the poltcj and neceasitj of a liberal Ei1«iigion of 
the Snf&age, while all are equally interested in ita puiificadon. 



digressed from the comparatively dry subject of 
Law Amendment to the numberless incidents of 
interest and importance in which Lord Brougham 
has acted a conspicuous part — to have discussed his 
character as an orator, both in the forum and in 
the senate — to have criticized his portraiture of 
eminent contemporaries, and to have followed him 
into the more remote regions of philosophy and 
science; but such objects were inconsistent with 
the scope and object of the present work. They 
will hereafter form the more appropriate province 
of the biographer and historian. 

The Collector of his Acts and Bills and Reviewer 
of his Legislative career, is most sensible that he 
has far from dealt with the task he has undertaken 
in a manner worthy of the weight and requirement 
of the subject. He may say with Crassus, "Edidi 
quie potui, non ut volui, sed ut me tcmporis an- 
guatiie coegerunt" (dc. de Orat.) ; and he there- 
fore begs the indulgence of the Pubhc, and of the 
Profession to which he belongs, for all errors and 
ahortcominga. 
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and to facilitate Proceedings in the High Court of Chan- 
cery. 1852. 

Bill intituled An Act to Amend the Law of Arbitration. 
1854. 
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SECTION IX. 

Law of Evidence and Procedtjbb Page 213 

Act for further Amendment of the Law and the better 
Advancement of Justice, 3 & 4 Wm. 4, c. 42. 1833. 
(The 39th, 40th, and 41st sections.) 

Bill intituled An Act for further Amending the Law of 
Evidence and Procedure (as amended on Eeconmiitment 
in the House of Lords, 1852.) 

Bill intituled An Act for. farther Amending the Law touch- 
ing Evidence and Procedure in certain respects. 1853. 

Bill intituled An Act for enabhng Parties to be examined 
in the Tria of Civil Actions. 1845. 

Act for rendering a Written Memorandum necessary to the 
validity of certain Promises and Engagements, stat. 9 
Geo. 4, c. 14. 1828. (Lord Tenterden's Act, adopting the 
recommendation made by Mr. Brougham inliis Speech on 
Law Eeform, 1828.) 

Act to Amend the Law of Evidence, 14 & 15 Vict. c. 99. 
1851. 

Act to Amend an Act of the fourteenth and fifteenth 
Victoria, Chapter ninety-nine. 1853. 

Act to Alter and Amend an Act of the fifteenth year of her 
present Mjyesty for Amending the Law of Evidence in 
Scotland, 16 Vict. c. 20. 1853. 

Act to facilitate the Admission in Evidence of certain official 
and other Documents, 8 & 9 Vict. c. 112. 1845. 

Bill intituled An Act to permit the Eegistration of Dis- 
honoured Bills of Exchange and Promissory Notes in 
England, and to allow execution thereon. May 1854 (as 
amended by the Select Committee of the House of 
Lords.) 
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Act to facilitate the Eemedies on Bills of Exchange and 
Promissory Notes, by the prevention of frivolous or ficti- 
tious Defences to Actions thereon, stat. 18 & 19 Vict, 
c. 67. 1855. (Sir Henry Keating's Act.) 

Act for the further Amendment of the Process, Practice, 
and Mode of Pleading in, and Enlarging the Jurisdiction 
of the Superior Courts of Common Law at "Westminster, 
and of the Superior Courts of Common Law of the Coun- 
ties Palatine of Lancaster and Durham, stat. 17 & 18 Vict, 
c 125. 1854. (The Sections relating to Arbitration and 
Evidence only.) 

Bills of Exchange Bill, December 1854. 

[N.B. — This Bill is almost identical with that of May 
1854.] 

SECTION X. 
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Bill intituled An Act for the more impartial Trial of 

Offences in certain Cases in Lreland. 1843. 
Bill intituled An Act for farthering the Administration of 

Criminal Justice. 1845. 
Bill intitided An Act for securing the real Independence of 

Parliament 1845. 
Ditto ditto reintroduced in 1848, with an Amendment. 
Bill intituled An Act for furthering Inquiry into Bribery, 

Corruption, and Intimidation at the Election of Members 

to serve in Parliament. 1842. 
Bill intituled An Act for protecting from vexatious Actions 

Persons discharging Public Duties. 1847. 
Act to protect Justices of the Peace from vexatious Actions 

for Acts done by them in execution of their Office, stat. 

ll&12Vict. c. 44. 1848. 
Bill intituled An Act to protect Women from fraudulent 

Practices for procuring their Defilement. 1848. 



Act to protect Women from frandulent Practipaa fur pro- I 
CTiring their Dofiloment, stat. 12 & 13 Vict, c. 7fl. 1849. 
(Bishop of Orfoid'B Act.) 

Bill intituled An Act to pcBvant Spiritnal Persona in '. 
laud ajid Ireland &om ^laving more Prefenoenla ihai] one- ' 
1837. 

Act (of Shortening the Laagnago used in Acts of FsiliO' 
ment, stat. 13 Vict. c. 21. 1850. 

Act to Shorten the Time required for aaaembling Parlia- 
ment after a Diaaolution, stat. 1,5 Vict. c. 33. 1852. 

Bill intituled An Act for the further Relief of DisaenterB. 
1855. 

Bin intituled An Act for tbe firther Relief of the Subject 
from Penalties and Diaabilitiea touching Religion and 
Religious Worship. 1855. 

Act for sboliahing the Junsdictiou of the EcclesiasticBl 
Courts of England and Wales in Suits for Defamation, 
BtaL 18 Hi 19 Vict. c. 41. 1855. (Dr. PhillJmore'B Bill, 
the 2nd section being added on Beport. bj Lord Brong- 

Bill indtuled An Act for Presenting the Publication of 

Lectures without tie Consent of their Authots. 1836. 
Bill intituled An Act for the better Protection of Copyright 

and Encouragement of Learning. 1835. 
Bill intitided An Act to Amend the Law with respect to the 

Property of Manied Women. 1857. 
Bill intituled An Act to Prevent Veiatious Litdgatdon. 

1852. 
Bill for Amending the Laws touching the Retail Trade in 

Beer and Ale. 1822, 
Bill intituled An Act to Bepeal part of an Act of the Finrt 

Year of hia lata Majesty (1 Wm. 4, c. 64), intituled An 

Act to permit the General Sale of Beer and Cider bj 

Retail in England. 1838. 
Bill intituled An Act to Repeal io part an Act of the First 

Year of his late Majesty (1 Wm. 4, c 64), intituled 

Act to pennit the General Sals of Beer uid Cidei 
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Eetail in England, and An Act of the Third and Fourth 
Year of his late Majesty, 4 & 5 Wm. 4, c. 85, for Amend- 
ing the said Act. 1839. 

Bill intituled An Act to Prevent the Vexatious Eemoyal of 
Indictments into the Court of King's Bench, and for 
Extending the Provisions of An Act of the Fifth Year of 
King William and Queen Mary (5 & 6 Wm. & M. c. 11), 
for preventing Belays at the Quarter Sessions of the 
Peace, to other Indictments. 1835. 

Bill for Preventing the Abuse of Legislative Authority in 
the Colonies. 1839. 

Bill intituled An Act touching the Insertion of Schedules 
in Newspapers. 1848. 

Bill intituled An Act for rendering Proceedings in Equity 
in India more Expeditious. 1843. 

Bill intituled An Act for enabling all Persons to Trade and 
Work within the City of London. 1845. 

BiU intituled An Act for Amending and Improving the 
Law of Marriage. 1845. 

BiU intitided An Act to enable the Houses of Parliament 
to order Eecognizances for Costs in Local and Personal 
Bills. 1845. 

Bill intituled An Act for the Kemoval of Obstructions in 
the Com Trade in Scotland. 1850. 

Bill intituled An Act for making Provisions for the Collec- 
tion of Judicial Statistics. 1856. 

BiU intituled An Act to alter the form of Pleading to 
Indictments in Criminal Trials. 1860. 

[N.B. — ^This Bill, introduced within the last few weeks, 
properly belongs to the Sixth Section.] 
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Page 190, in marginal note, >r " Both to protect title" read 

" Bill to protect title." 
Same page, in marginal note, for " Proposed to create" read 

" Proposal to create." 
Page 235, thiixi line from bottom, for " present year" read 

" year 1857." 
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In the year 1857, half a century had elapsed since \%o*i, 

Henry Brougham was called to the English Bar 

by the Society of Lincoln's Inn. His Parliamentary 

Career is of shorter date by very few years. A review 

of the Legislation which has taken place from 1807 till 

the present time scarcely lights on a single topic upon 

which we do not see impressed the stamp of his object of th« 

vigorous mind. The object of the present Beview is ul^^ol^^ 
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ANALYTICAL REVIEW 

OF 

LOBD BROUGHAM'S ACTS AND BILLS. 



CHAPTER I. 

Prdlminary obsenrationB— Object of the present Publication to promote the 
progress of Law Reform — Mr. Brougham enters the House of Commons in 
1810 as member for Camelford — His first speech on the Expedition to the 
Scheldt — Moves an Address to the Crown on the Slave Trade— His conduct 
contrasted with that of Mr. Pitt— He carries the Slave Trade Felony Act in 
1811— Defends Dralcard for libel— His Bill for better securing the Liberty 
of the Press, 1812 — Commences his labours on Eklucation, 1817 — His 
Education Bill passes the Commons, and is modified in the Lords, and 
receives the Royal Assent, 10th June, 1818 — His letter to Sir Samuel 
Bomilly, on the Abuses of Charities, runs through ten editions— In 1820 
he brings in his Bill for the better Education of the Poor in England and 
Wales, which being strongly opposed by the Dissenters, is withdrawn— In 
1823 assists Dr. Bh-kbeck in founding the London Mechanics' Institution, 
and establishes a Society for publishing cheap editions of the best English 
authors. 

Iir the year 1857, half a century had elapsed since jgQ^ 

Henry Brougham was called to the English Bar 

by the Society of Lincoln's Inn. His Parliamentary 

Career is of shorter date by very few years. A. review 

of the Legislation which has taken place from 1807 till 

the present time scarcely lights on a single topic upon 

which we do not see impressed the stamp of his object of the 

vigorous mind. The object of ihe present Beview is u^oL^^ 



ANALYTICAL EETIEW. 

J^j not only to aliew how largely his Country ia indebted 

to Lord Brougham as a Law E^former, but to describe 
the imperfections still existing in the Law, and the 
methods pointed out by him for their removal. Many 
of the meaaares originally proposed by Lord Brougham, 
meeting at first with no encouragement, but persevered 
*''■'"*' a confidence of their utility which no opposition 
'^ould subdue, were slowly, but at last entirely success- 
ful. The value of others was at once so manifest that 
they became the Law of Ihe land without a dissenting 

™»- voice. Not unfrequently the most important improve- 

«- ments in our Jurisprudence, initiated by bis sugges- 
tive genius, passed into the hands and eontributod to 
swell or establish the reputation of men of far less 
capacious intellect, but whom political partizanship or 
accidental circumstances had rendered for the time 
more powerful in the Senate. More plagiarism baa 
been perpetrated upon Lord Brougham, whUe living, 
than was ever committed by aehool-boy upon dead, 
authors. We see changes in the Law daUy proposed, 
as if for the first time, and defended with an amusing 
gravity or a seriously announced convittion of their 
necessity, by men who for twenty years have, without 
complaint or murmur, sat quietly under the abuse — 
then, when the evil hss become universally recognised 
and condemned, their indignation at its continuance 

"■Illy knows no bounds. The quality, however, of states- 
manship, at all events of the higher class, is to march' 
in advance of public opinion, not to follow in its rear. 
It was this foresight which made the immortal Chatham 
and his highly gifted Son to be pre-eminently Leadewi 
of the People, and gives Brougham a high place in the 
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glorious list of Lawgivers to our country. Not that 1810. 
this quality alone can make any man a statesman. To 
acute discernment must be added other qualities no 
less important, unshrinking courage, indefiatigable 
industry, perseverance regardless of check or disap- 
pointment, and honourable ambition to serve the 
nation, without reference to personal advancement. 
All these characteristics belong, in a remarkable de- 
gree, to the eminent individual whose career, as a Law 
^ Eeformer, this narrative purports to record, especially 
the last ; for if there is any part of the character of 
Lord Brougham, which the future historian will dwell 
on with satisfaction, it is his patriotism. From the His conduct 

, since he 

period when he left office in 1833 until the present quitted office 

ill 1833 

time, he has pursued, without deviation, an independent 
course of action, in the trammels of no party, and 
having for his sole object the promotion of every im- 
provement, legal, political, and social. Opportunity 
might be taken to advert to the treatment which he 
experienced at the hands of the Ministry with whom 
he had acted and was associated ; but, in an inquiry 
like the present, political discussions must have no 
place. Even although the share Lord Brougham had 
in the success of the Eeform Bill of 1832 is matter of 
history, that and other portions of his extraordinary 
life may be easily left out, in a review of the occur- 
rences in it which relate to Law Amendment, and yet 
his general reputation suffer not the slightest diminu- 
tion by the omission. The memorable part he has 
taken in the abolition of the Slave Trade and the ex- 
tension of Education, requires nevertheless the descrip- 
tion of his Aotft and Bills, introduced or carried upon 

B 2 
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1810. theae importaBt questiooB, thougb not strictly coming 
within the province of Law Seform. 

At the commencement of the year 1810 Mr. 
Brougham entered the House of Commons aa mem- 
nijfrfnr her for the borough of Camelford, uoder the intereet 
a' of the Earl of Darlington, afterwards Marquis of 

Cleveland. The vacancy had occurred through the ac- 
cession of Lord Henry Petty to the Marquisate of 
Lansdowne, a dignity to which that nobleman has 
added lustre by a long life of brilliant statesman ship, 
political integrity, and private worth. Mr. Brougham 
had brought with him to the English metropolis a 
great reputation from the High Court; of Session at 
Edinburgh, where he had commenced his professional 
career and had practised for several years. In London 
he had abeady amply added to his fame. la 1808, 
the year after he became a member of the English 
bar, he had acquired great distinction by the eloquence 
and talent which he displayed as counsel at the bar of 
the House of Commons for the merchants of Liver- 
pool, by whom he had been employed to support their 
petition for a repeal of the Orders in Council respect- 
ing America. No sooner had he entered that House — 
the floor of which is the natural home for those destined 
to lead their fellow men, hut is surrounded with snares 
and stumbling-blocks to mediocrity — than, conscious 
of his powers, he began at once, heart and hand, to 
mingle with the combatants. > 

Brjiie- On the 5th March, 1810, when a motion was proposed 
•iienJii, by Mr. Whitbread for a. vote of censure upon the Earl 
I. of Chatham for having transmitted a narrative of parti- 

culars respecting the recent expedition to the Scheldt, 
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Mr. Brougham spoke for the first time. On the 15th 1810. 
June, in the same year, he moved an address to the 
Crown on the subject of the slave trade, v^rhich had 
been ineffectually checked by the pecuniary forfeitures 
imposed by the Act of 1807. The horrors of this 
abominable traffic in human flesh had long excited his 
detestation. In a work on Colonial Policy, published hir work on 
. in 1803, he had already expressed strong opinions on poucy, isos. 
its unnatural and unchristian character, and his assist- 
ance in Parliament was hailed with cordial satisfaction 
by that Sacred Band of brothers knit together in 
the cause, of whom "Wilberforce was chief. Almost 
up to that period the progress of the abolitionists had 
been tardy and interrupted. The powerful ministry 
of Pitt had shrunk from effacing this national dis- 
grace. "When we dwell with admiration upon the 
passages of majestic eloquence which he uttered upon 
this fruitful thetne, the just and enlightened principles 
he propounded} his vehement denunciations of the 
friends and advocates of the traffic, and when, not- 
withstanding this, we find him postponing the mea- 
sures for its abolition from year to year, till at length JJ^^^' 
his great Eival and Successor in power inherited the vo^<^' 
difficulties of the question, and with them the glory of 
its triumph, we must reluctantly admit, in the case of 
so powerful and great a Statesman, that his love for 
truth and justice waxed faint before the heat of his 
personal ambition, and that he preferred the tem- 
porary favour of his Sovereign to the lasting respect 
and approbation of Mankind. 

In the course of his speech Mr. Brougham thus ^^^'^^ 
describes the necessity of more coercive measures coercive 
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ons consideration the papera which his Majesty 1I 
graciously pJenHed to be caused to be laid before tiiis House 
upon the subject of the African Slave Trade. That irbile 
this House acknowledges with gratitude the endeavours 
which his Majestr has been pleased to use, in compliance 
with the wishes of PsrliamenC, to induce foreign nalions to 
concur in relinquishing that disgraceful commerce, this 
House has to express ita deep regret that those efforts have 
been attended with so little success. That this House does 
most eamestlj beseech his Majesty to persevere in those 
measures which may tend to induce hie allies, and such 
other foreign states as be may be able to negociute with, to 
co-operatt! with this country in a general abolition of the 
slave trade, and to concur in the adoption of such measures 
as may assist in the effectual execution of the laws already 
passed for that purpose. That this House has learnt witii 
the greatest surprise and indignation that certain persons ia 
this country have not scrupled to continue in a clandestine 
and fraudulent manner the detestable traffic in Slaves, And 
that this House does must humbly pray his Majesty that he 
will be graciously pleased to cause to be given to the com- 
manders of his Majesty's ships and vessels of war, the 
oDicera of bis Majesty's customs, and the other persons in 
bis Majesty's service, whose situation enables them to detect 
and suppress these abuses, such orders as may effectually 
check practices equally contemptuous to the authority of 
Parliament, and derogatory to the interests and the honour 
of the country," — Speeches, vol. 9, pp. 38, 39. 

Mr. Brougham followed up thia address by a Bill 
introduced into the House of Commons in the follow- , 
ing year, deekring it felony on the part of hia Majesty's 
Bubjecta residing in the United Kingdom, or in any 
part of the dominiona subject to the British Crown, to 
carry on or be engaged in the slave trade, such offenders 
being made liable to transportation for fourteen years, 
or to imprisonment with hard labour for a period not 
exceeding five or less than three years. Thia Bill be- 
came law on the 14th May, 1811. 



PEBOBATIOir 07 HIS BPE£CH TOB DBAEABD. 9 

It is the first statute in order of time which the 1811. 
country owes to Lord Brougham, and stands by an 
honourable pre-eminence at the head of the list of his 
Acts and Bills.* 

In the course of the same year he was retained at He defends 

the Lincoln Spring Assizes as counsel for Drakard, iibei, at lin- 

the Editor of the Stamford News, charged with a libel ^ 

upon the government for having inserted in his journal 

a letter condemning the system of flogging in the 

army. The same letter had been copied into the 

columns of the Exammer, of which Messrs. Hunt were 

proprietors. A prosecution had been instituted by 

Sir Vicary Gibbs, then Attorney General, against 

the Hunts; the trial had taken place before Lord 

Ellenborough ; an acquittal had been the result, mainly 

attributable to the eloquence and energy of Brougham, 

who was counsel for the defendants. In his defence 

of Drakard he exerted himself with no less zeal. His 

speech upon that occasion is considered to have been 

among the best he ever delivered. It was frequently 

interrupted by outbursts of applause, which it was 

found impossible to repress. After holding up to 

abhorrence the despotic conduct of the Emperor of 

France, and pointing out that the safety of a govern- Advocates 

ment which gags public opinion, through fettering the dom oi the 

press, can only rest upon darkness and the terror 

which accompanies it, he reverts with pride to the 

blessings of our own freedom. " Happily, Gentlemen, 

things in this country are a little different. Our 



press. 



* Slave Trade Felony Act, 51 Geo. 3, cap. 23. 1811. 
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ConBtitutioQ is bottomed in law and iu justice, and in 
tlie great and deep foundation of universal Liberty ! 
It may, therefore, claim inquiry. Our estttblisliinents 
thrive in open day ; they even thrive, surrounded and 
assailed by the clamour of faction. Our rulers may 
continue to discharge their several duties, and to regu- 
late the affairs of the state, while their ears are dinned 
with tumult. They have nothing to fear from the 
inquiries of men. let the public discuss — so much 
the better. Even uproar. Gentlemen, is wholesome in 
England, while a whisper is fatal in France !" 

Notwithstanding the powerful appeal made to the 
jury on behalf of Drakard, they returned a verdict of 
guilty. These two trials are partieukrly alluded to, 
out of the many in which Mr. Brougham was engaged, 
as in consequence of them his attention was especially 
drawn to the law of Libel in the case of public prose- 
cutions and the injustice it frequently occasioned. In 
1812 he again defended the Hunts for a libel of a very 
gross nature published in the Examiner upon the pri- 
vate character of the Prince Eegent. In this case the 
defendants were properly convicted and punished. 

Mr. Brougham, liowever, was prevented tor some 
time from introducing any measure having for ita 
object the removal of the defects which he eoosidered 
as inherent in the esiating law of Libel. In 1812, at 
the election for Liverpool, he was defeated by Mr. 
Canning and General Qascoyne, and was afterwards 
unsuccessful in a contest for the Inverkeithing bo- 
roughs. He therefore remained out of Parliament till 
1816, ythen he was returned for Winehelsea, and on 
the 8th of May m tbat jear iwtrodnced Lis Bill to 
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amend the law of Libel, as well as for the better secu- 1817« 
rity of the Liberty of the Press.* 

Mr. Brougham, finding the Bill met with little en- 
couragement, withdrew it. It was not again intro- bhi for se- 
duced until December, 1830, when, amidst the excite- Lbeity of 
nient of more absorbing political questions, it was * ® '*^ 
unattended to and soon laid aside. 

In 1817 his memorable labours in the important 
cause of Education commenced. During the Ministry 
of Mr. Percival Mr. Whitbread had brought forward 
the subject, but had not met with much encourage- 
ment from the Premier, who suggested that before 
any Parliamentary discussion should take place upon 
it, a Commission should be appointed to examine the 
state of Charitable Foundations and other Institutions 
for educating the Poor. After Whitbread' s lamented 
death. Brougham gave himself earnestly to a question 
so congenial to his generous temperament and feelings. 
He lost no time in submitting it to the consideration 
of the House. On the 21st of May he obtained Appointment 
the appointment of a Committee to inquire into the mittee^Sthc 
subject of Education, and to report their opinion commoni, 
thereon. ^®^^' 

This committee, however, confined its inquiries to 
the state of education among the lower orders of the 
metropolis, and its chairman Mr. Brougham brought 
up the Eeport on the 20th of June following. This 
dpcument exposed many defects and abuses in the 
administration of charitable funds. In the session of 
1818 he obtained the appointment of a Committee on 

* Bill for securing the Liberty of the Press, 1&IQ« 
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the same Bubjeet with more extensive powers than that 
conferred on the one of the previous year, and during 
the progress of its sittings introduced his Bill for the 
jppdntEiin appointment of paid Comniisai oners to investigate and 
jei. " ^ control Charities, ajid generally to promote and ad- 
BiuonEdn- ^ance the Education of the poor. The Bill was com- 
SS'on'wu; roitted pro formd on the 27th of April, and on the 
wipmitt'^ 8th of May he entered into a full eiplanation of ita 
fffo/farmo. objects and details. After fully explaining these he 
proceeded to reply to the objections made by those 
who asserted that an easy remedy in the case of 
acknowledged abuses was afforded by application to 
the Conrt of Chancery, a tribunal with which that 
described by the heathen poet, and only one degree 
less formidable, would not at that time have borne an 
unjust comparison: 

Pacilla descensus A vera i 
Sed revoeare gradum, superasqae evadure od auraa, 
Hie labor, hoc opus eat. 

and thus concluded his speech : — 

a close these reraarke vrithout 
graCi&catioD which I feel, ia- 
observing how amply tbe poor of this country hitve, in bU 
ages, beeo endowed br the ^lioua munificetice uf individuals. 
It is with unspeakable delight that 1 contemplate the rich 
gilla that have been bestowed — the honest zeal displayed, 
by private persons, for the benefit of their fellow-creatures. 
When we inquire from whence proceeded those magnificent 
endowments, we generallj find that it is not from the public 
policy, nor tbe bounty of those who, in their day, possessing 
princely revenues, were anxious to devote a portion of them 
for the beneSt of mankind — not from those who, baviog 
amassed vast fortunes by public employment, were desirous 
a repay, iu cbarl^, a iiltle of what they had thus levied 



personage — 



e tradesman of humble birth — who, grateful 
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for the EdncHtion which had enabled him to aoqaire his 
wealth through honest industry, turned a portion of it from ■ 
the claims of nearer conneiiona to enable other helpless 
creaturea, in circumatnncea like hin own, to meet the strug- 
gles he himself has undergone. In the history of this coun- 
try, public or domestic, 1 know of no featare more touching 
than this, nnlese, perhaps, it be the jet more affecting si^ht 
of those who, evury day, before our eyes, are seen devotmg 
their fortunes, their time, their labour, tbeir health, to offices 
of benevolence and mercy. How many persons do I myself 
know, to whom it iB only necessary to say — " there are men 
without employment — childreu uneducated— sufferers in 
prbon — yictiniB of disease — wretches pining in want" — and 
straightway tbey will abandon all other pursuits, as if tbey 
themselves had not large families to provide for ; and toil 
for days, and for nights, stolen from their own most neces- 
oary avocations, to feed the hungry, clolhe the naked, and 
■hed upon the children of the poor that inestimable blessing 
of Education which alone save themselves the wi»h and the 
power to relieve their fellow men ! 1 survey this picture 
with inexpressible pleasure, and the rather because it is a 
glory peculiar to Knglund. She has the more cause to be 
proud of it, that it is the legitimate fruit of ber free consti- 
tution. Where tyrants bear sway, palaces may arise to 
lodge the poor ; and hospitals may be the moat magnilicent 
ornaments of the Seat of Power, But, though fair to the 
eye, and useful to some classes, their foundationa are laid in 
the sufferings of others. Tbey are supported, not by private 
beneficence, which renders a pleasure to the giver, as well 
as a comfort to him who receives; but by the hard-won 
earnings of the poor, wrung from their wants, and, fre- 
L cyaently, by the preposterous imposts laid ujxin their vices. 
I While the Rulers of any People withhold from them the 
binjnyment of their most sacred rights — a voice in the 
■Stanagement of their own affairs — they must continue 
BSrangers to those noble sentiments — that honest elevation 
By purpose, which distinguishes freemen, teaches them to 
Biook beyond the sphere of personal interest, makes their 
Hiearts beat high, and stretches out their arms for the glory 
^&tid the advantage of their country. There is no ninre 
BjHegrading effect of Despotism, than that it limits the cha- 
^Ktable feelings of our nature, rendering men suspicious and 
Hidfish, and tbrgetful Slat tbey have a Country. Happily 
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181 (i. for England, slie bus still a people capable of hinher things; 
but 1 have been led away from my purpose, which waa only 
til e:ipress m; tulmiralioD of tho!;e humane individuals, 
whose conduct I have bo long witoussed— of whom if I have 
Bpoken Tery warmly, it is because I feel much more for 
them than I can describe — and whiise deserts are, indeed, 
far far abore any praise that languape can bestow."— fliir- 
woo^s Memoirs of Lord Brnaghaia, pp. 1!24, \'25, 126. 



TLe Bill passed the Commons and was mucb re- 
>f stricted and modified in the Lords, where the labours 
of the Commission ahout to be appointed were confined 
to inquire into Cliaritiea connected with Education. 
It received the Eoyal Assent on the 10th June, 
1818, and is the statute 5S Geo. 3, o. 91.* Not- 
' withatauding the labours and zeal of Mr. Brougham, 
his nauje was omitted from the Commisajon. In the 
following year the inquiries of the committee were 
extended to all Charities of every description by the 
statute 59 G«o. 3, e. 81, save only that those relating 
to the Universities and Publu. Schools which had been 
specially omitted from the former 4ct were also 
excluded from this.t At the close of the year 1818, 
Mr. Brougham published his letter to "^ir Samuel 
Eomilly on the Abuses of Charities, with an appendix, 
containing minutes of ondence taken before the Edu- 
cation Committee. The eminent lawyer and statesman 
to whom this letter was addressed, received it while 
attending the sick bed of Lady Eomilly, whose loss 



• Act for appointing- Commissioners to inquire GoncemJngCbari- 
a in England for the (IducBtiou of ihc Pour. ] a 1 8. 
\ Act 10 unend the stat 68 Geo. 3, cap. 91. and for the fnr- 
■r eiiention Ihereof la other Chariliel ia Englsad and Wales. 
ip.8l. bjulj, 1819. 
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shortly afterwards occasioned a fatal cloud to pass over 1820. 
those bright intellectual faculties which had beamed 
only for the happiness and amelioration of mankind. 
This letter although it described very forcibly the 
details of many abuses in the administration of cha- 
ritable funds, and exposed the difficulties which the 
Committee had encountered tlirough the lukewarm 
co-operation of the Government, was supposed by 
Eomilly to be littlte likely to excite the interest of the ^ ?«•««» 

... _, ^- , '^ J. _ - ,. , throucrhten 

public. It nevertheless ran through ten largre editions large edi. 
in a very short time. 

The interesting and important events which followed 
the death of George the Third in 1820, while they 
engrossed the attention of Mr. Brougham, and gave 
him a far more prominent position as an advocate and 
political leader than he had hitherto attained, some- 
what interrupted the course of his labours in the pre- 
paration of measures, having for their object social or 
legal improvement. Nevertheless, soon after the new 
Parliament met, having been again returned for "Win- 
chelsea, he moved on the 28th June for leave to bring 
in a Bill for the better Education of the Poor in 
England and Wales. Lord Castlereagh acquiescing in 
the motion, the Bill* was brought in on the 11th July, 
and gave rise to very great discussion throughout the Great oppo- 
country, it being the first system of National Educa- part"©? the* 
tion ever proposed. The advantages and influences ^^•*"^*"- 
which it placed in the hands of the clergy of the Es- 
tablished Church, as regarded the religious instruction 

* Bill for better providing the means of Education for his Ma- 
jesty's subjects. (Pansh School Bill) 13*20. 
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to be given to the pupila ; the selection and appoint- 
ment of the maaters, aod the general control and 
management of the achoole, caused the most violent 
opposition to the measure on the part of the Dia- 
Bentera, and Mr. Brougham, seeing that Bucceaa was 
BUI is hopeless, withdrew it before the end of the session. 
iirii"n. j£g jj^ij incurred much unpopularity among that body 
from the candour and boldness with which, in his 
speech, he had designated the clergy of the Church of 
England as the moat proper and natural guardians of 
the Education of the Poor. " Those," said he, " who 
ptioidi objected to his plan, ought to yield to the inestimable 
luihority advantage of securing the services of such a body of 
ci men as the established clergy were, and of increasing 

and insuring the durability of the system, by gi^^ng 
it that deep root which nothing new could acquire 
without being grafted on old stock, and thereby par- 
ticipating in all the strength that bad been imbibed 
through a long course of years, during which that 
stock had flourished, A religious education was es- 
sential to the welfare of every individual, and the 
Church had a direct interest in promoting such a 
system. "What then could be more natural than that 
the Clergy should have a control over those who were 
selected to assist it? And as far as individual merit 
was to have any weight in such a discussion, the zeal 
and alacrity which the established clergy had mani- 
fested in procuring for him the necessary information, 
ajid the warm hearted interest which they took in 
the education of the poor, entitled them to all confi- 
dence, and pointed them out as the persons destined 
b^ Frovidence to assist in that great work." — Sar- 
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wood's Memoirs of Lord Brougham, 1840, pp. 161, 1823. 
162. 

In 1823, Mr. Brougham assisted Dr. Birkbeck in the in conjunc- 
eatablishinent of the London Mechanics' Institution, Birkbeck he' 
which may be said to be the parent of those now to be London mV 
found in every part of the country. In order to draw stuution, "" 
attention to its objects and usefulness, he addressed *^^^* 
a letter to the working classes and their employers, 
styled " Practical Observations upon the Education of 
the People,"* in which the advantages of cheap litera- 
ture and of the combination of instructive with en- 
tertaining knowledge, were discussed. This publica- 
tion was very extensively read, passing through twenty 
editions, and contributed more than any thing else to 
the general adoption of the system. A Society was 
subsequently formed under the Presidency of Mr. 
Brougham for the purpose of publishing, in a cheap 
and portable form, the best English Authors. 



• Speeches, Ed. 1838, vol. 3, p. 103. 
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Welsh dreulU. 

Me, Bbo¥GHAm'8 unwearied efforts in the 
' Education met with an ample reward in 1825, when he 
, was appointed Lord Eector of the TTniversitjof Glasgow 
by a majority of one over hia diatin^shed opponent 
Sir Walter Scott, the casting vote being given in bia 
favour by Sir Jamea Maokintosh, The Inaugural 
Addreaa which he delivered on the occasion of hia 
inatallatiou is one of the fineat piecea of eouipoaition to 
be found in our language. No apology ia neceaaaiy 
even in what purports to be a Eeviow only of Lord 
Brougham's Acts and Billa, for the inaertion of 
TWO paaaages of universal intereat, which will alwaya 
be read with advantage, aa long aa youthful ambition 
ia the earnest of fame and ueefulness in manhood, and 
aa long aa the error exists of imagining, that excellence 
in writing or in speaking can be acquired without long 
»nd arduous preparation : — 



i 
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*' At jour enyiable age/* he says, addressing the assembled 1 825. 

Students of the University, and exhorting them to seize the 

golden hours of the spring of youth, not for pleasure, but 
to lay up the riches of understanding, ** at your enviable 
age everything has the lively interest of novelty and fresh- 
ness ; attention is perpetually sharpened by curiosity ; and 
thetmemory is tenacious of the deep impressions it thus 
receives to a degree unknown in after life ; while the dis- 
tracting cares of the world, or its beguiling pleasures, cross Advantages 
not the threshold of these calm retreats; its distant noise ®/5"f*£^ 
and bustle are faintly heard, making the shelter you enjoy classics. 
more grateful ; and the struggles of anxious mortals em- 
barked upon that troublous sea, are viewed from an emi- 
nence, the security of which is rendered more sweet by the 
prospect of the scene below. Yet a little while, and you 
too will be plunged into those waters of bitterness ; and will 
cast an eye of regret, as now I do, upon the peaceful regions 
you have quitted for ever. Such is your lot as members of 
society ; but it will be your own fault if you look back on 
this place with repentance or shame ; and be well assured 
that, whatever time— aye, every hour — ^you squander here 
on unprofitable idling, will then rise up against you, and be 
paid for by years of bitter but unavailing regrets. Study, 
then, I beseech you, so to store your minds with the ex- 
quisite learning of former ages, that you may always possess 
within yourselves sources of rational and refined enjoyment, 
which will enable you to set at nought the grosser pleasures, 
of sense, whereunto other men are slaves ; and so imbue 
yourselves with the sound Philosophy of later days, forming 
yourselves to the virtuous habits which are its legitimate 
offspring, that you may walk unhurt through the trials 
which await you, and may look down upon the ignorance 
and error that surround you, not with lofty and supercilious 
contempt, as the sages of old time, but with the vehement 
desire of enlightening those who wander in darkness^ and 
who are by so much the more endeared to us by how much 
they want our assistance. 

" It is an extremely common error among young persons How excei- 
impatient of Academical discipline, to turn from the painful ^^"*'®j''* ^"*" 
study of ancient, and particularly of Attic composition, wheth^* 
and solace themselves with works rendered eany by the written or 
fumiliarity of their own tongue. They plausibly contend, that JSJy^t"* 5* 
as powerful or captivating diction iii a pure English style is, attained. 

2 



after all, the attainment tficy are In search of, the study of 
- the b(>st Engllsli models nffords the ahorteKt road t<i thje 
point ; and even adrntiting the ancient examples to bave been 
the p-eat fountains from which all eloqaence is drawn, they 
would rather profit, as it irere, by the Classical labours of 
their English predecessors, thun toil uver the same path 
themselves. In a word, they would treat the iierislible 
result of those labours as the standard, and give tliemselTCs 
no care about the immortal originals. Thin argument, the 
thin covering whieli indolence weaves for herself^ would 
speedily sink all the Fine Arts into barrenness and iiisig- 
nificanee. Why, aceording to such reasoners, should a 
Sculptor or Painter encounter the toil of a journey to 
Athens or to Rome f Far better work at home, and. profit 
by the labour of those who have resorted to the Vatican 
and the Parthenon, and founded an English echoul, adapted 
tn the taste of our own country. Be you assured that the 
works of the Knglish chisel lall not more short of the 
wonders of Aeropoli», than the best produutiims of inoderii 
pens fall short of the chaste, finished, nervous, and over- 
whelming compositions of them that 'resistless fulmined 
over, Greece.' Be equally sure that, with hardly any ex- 
ception, the great things of Poetry and of Eloqueni-e have 
been done by men who cultivated mighty e^iemplars of 
Athenian Genius with daily and with nightly devotions." — 
Speeches, Ed. 1838, vol. 3, pp. 74, 75. 

The same year which witnessed the aplendid recep- 
tion given to Brougham at Glasgow on the oceaBton of 
■ hia Inatullation aa Lord Eector, and at the Public 
Dinner at Edinburgh, afforded also ample evidence 
that these teatimoniaia of the approbation of hia fel- 
low-citizens, did not avert his mind for a moment iroia 
the ateady pursuit of objccta of general utility, having 
no relntiou whatever to his own personal aggrandize- 
ment. Both in 1824 and 1825, and again in 1826, he 
drew the attcntidn of the Legislature to the delays 
and defects in the administration of Justice esiating 
in the Court of Chancery, and in the Law of KeaX 
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Property. Even Eomilly, than whom no one knew 1824 
those defects better, and who had an influence in ^° 
Parliament even greater than that of Broughd/n, '- — 



had shrunk from an attempt to draff to light, so sirSamuci 
powerful were their champions, the abuses and ini- efforts con- 
quities of that Court. Year after year, on the con- tho»e of Lord 
trary, did Brougham fearlessly reiterate his attacks, he ^^^ *™' 
growing stronger, and his opponents weaker, until the 
work of reformation became easier in his own hands, 
and the novel spectacle arose, of a Lord Chancellor's 
first act being to diminish his own emoluments and 
curtail his own immense patronage. 

The year 1824 is memorable in the annals of juris- Pnsonere; 

3 ••• jjv n 1. * i-*i- ii»j- counsel bill. 

prudence, as being the first in which an effort was 
made to procure for prisoners the full advantage of 
counsel. Up to that period the anomaly had existed 
of advocates being allowed to address the jury on 
behalf of persons charged with treason and misde- 
meanor—but in cases of felony the sole privilege 
allowed to prisoners was, to be able to retain counsel 
for the examination and cross-examination of wit- 
nesses, and for the arguing of any points of law which 
should arise in the progress of the trial. Even Black- 
stone, whose language upon the character of our Laws 
is almost universally one of panegyric, condemns this 
rule as unjust : " It seems," he says, " to be not at all 
of a piece with the rest of the humane treatment of 
prisoners by the English law — for upon what face of 
reason can that assistance be denied to save the life of 
a man which is yet allowed him in prosecutions for 
every petty trespass ?" — Comm, vol. 4, p. 355. 

The subject was introduced into t\ie "S-Ox^a^ oi ^qtcdl- v««^a5svv«j 
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1828. entirely on its own meritfi. The hiBtory of the Pri- 
Bonera' Counsel Bill is the history of many of the 
iinii<rr>io meaaurea introduced by Lord Brougham. Deaignated 
*ni Brtiug. at grgt as Ul-suited aud uncongenial to our ayatera, 
UTM. they rouaed the vohoment opposition of minda im- 

pressed with the idea that a departure from established 
practice could not conaiat w4th improvement, and for- 
getful, that experience ia vfdueless unless it fumiaheB 
us with tbe power of perfecting the future, by a con- 
templation of the imperfection a of the past. " My 
experience through life haa been," obaervea Mr. Hill, 
the enlightened Eecorder of Birminghaai, in his valu- 
able work lately published on the Eepression of Crime, 
"that if a sound theory be hooeatiy reduced to prac- 
tice, fewer difEcultiea will arise than the fear of inno- < 
vation would lead us to expert ; and that when such 
difficulties do present themselves, surrounding cir- 
cumstances wiD suggest the means of overcoming or 
■ Avoidingiiiem."— Sequel to Charge of J'uli/,lSd9. The 
S^remon of Crime, p. 41. 

We pass over the intertal occurring after the disso* 
lution of Parliament, which took place in 1B26, vhea 
Mr. Brougham waa a fourth time returned for Win- 
chelsea, to the year 1828, which constitutes a most 
important epoch in his Legislative career. His history, 
as a most zealous and active Law Eeformer, may be 
iiFeb-iass. properly said to date from thia period. On the 7th Fe- 
bruary, 1828, he introduced the subject, in a speech 
which lasted six hours ; and notwithatandiug the barrel 
and unattractive nature of the subject, commanded the 
ittmj Bfb- earnest and unremitting attention of the House. At 
arVi.ir that period the writings ot BeiitViam, the tirst as well 
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as the greatest of legal philosophers, had successfully ^^^Q- 
exposed the inconsistencies and imperfections of the 
system of English jurisprudence. Breaking away from 
blind subservience to established precedents and autho- 
rity, Bentham traced the laws to their first principles 
and weighed them in the scale of Beason, examining 
how far they were* adapted to the changes of civil 
society, or were calculated to promote, what is the aim 
and object of all Law, the well being and happiness of 
the State, by repressing crime and holding out encou- 
ragement to Probity and Virtue. In the hands of 
such a master, Jurisprudence — hitherto a labyrinth of 
complicated and artificial details— of doctrines absurd 
and irrational, because the circumstances under which 
they had taken root and grown up no longer existed, — 
became a Science, beautiful and symmetrical in all its 
proportions ; while with wonderful industry and per- 
severance he applied himself to the more practical and 
minute portions of his subject, and, no less boldly and 
skilfully than Bacon had done' in moral" philosophy, 
made facts the pillar of each hypothesis. It was an sir samuei 

.,/..,/., Romilly the 

honour to Eomilly to be the pupil and friend of such pupil of Ben- 

thaui. 

a man. It was fortunate for Bentham to have imbued 
with his spirit and his wisdom, one so disinterested in 
character, so noble in disposition, so expansive in intel- 
lect, so pure in patriotism as Bomilly. From the 
period when the latter entered Parliament as Solicitor 
GTeneral, in 1806, to his lamented death in 1818, his 
most zealous efforts were directed towards the im- 
provement of our laws, more especially the reformation 
of our Criminal Code. At the present day we regard Reformation 
with astonishment the difficult struggle he had to ^^^§Jj^^ 
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make in 1808, to procure the abolition of capital 
punishnieut in coaea of privately stealing from the 
person, and we should be diapoaed to amile at the 
arguments uaed by Lord EUenborough to defeat the 
meaaure, did we not remember that, as a Lawyer, he 
adorned the Judgmeot Seat aince bo ably flUed by 
Tenterden, Denman and Campbell. Nevertheleas, if 
Sir Samuel Romilly did not die too soon for his own 
fame, to which bis advancement to the highest political 
and professional honoura could scarcely have added, 
yet hia Coiintry at ail events haa ample reason to 
lament his premature end, when we consider how vast 
and comprehensive were his plans for the Improvement 
of the Law, and how little he was able to accomplish. 
Among the papers which he left to his executors, were 
many unfinished Esaaya on many branches of our 
Jurisprudence, in which hia acute and accompliahed 
mind had perceived defects, and which he had hoped 
for opportunitiea to remedy. The Law Keformer feels 
a melancholy interest in reading over the list of theae 
Esaaya, detailed in tho 3rd volume of his Memoirs. 
The publication of them waa withheld by Komilly'a 
eiecutora, partly because of their fragmentary and im- 
perfect character and partly because the alterations in 
the law proposed by many of them were considered to 
consist of innovations of too vast and sweeping a cha- 
racter to admit of there being a hope that they could 
ever be adopted : yet we have lived to see many of these 
very innovations recognised as in completeharmony with 
sound principles and common sense, and furnishing 
the moat valuable tribute to the foresight aud sagacity 
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of their proposer.* Take courage, then, Eeformer of 1^28. 
the Law, from the mortifications and defeats sustained, 
first by Romilly and afterwards by Brougham! Abuses 
and absurdities may flourish for a while, protected by 
interest, and fed by prejudice ; but Public Opinion, a 
plant of slow growth even in the generous soil of 
freedom, will ultimately crown your labours with a 
rich and joyful ingathering of harvest. 

The void made by the death of Romilly was, to a RomiUv foi- 
certain extent, filled up by an individual of great gi^jlmes 
capacity and extensive acquirements, who had lately Mackintosh, 
returned from India, where he had filled a high judicial 
office with credit and distinction, and who was soon 
afterwards returned to Parliament for Kjiaresborough. 

In many respects the mind of Mackintosh eminently 
qualified him for being the advocate of the modifica- 
tions of the criminal law which Itomilly had proposed. 
Equally humane, enlightened and philosophical with 
Bomilly, he fell far short of him however in vigour, 
boldness, and perseverance in pursuing the objects he 
had in view. Never of a very strong constitution, his Character of 
physical energies had been still further enfeebled by the 
enervating efibcts of Indian climate, while his kindness 
and gentleness of disposition amounted almost to sen- 
sibility, and he shrank from giving offence, even where 
there was a necessity for it in order to ensure the 
success of measures, which he had most at heart. 



* The writer, on application to the distingaished individual now 
at the head of Sir Samuel Romilly's family, for permission to insert 
these Essays in the present publication . received a refusal couched in 
courteous terms on the ground that it was intended to publish them 
in a Supplemental Volume of his Memoirs. 
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1828. Hence it was that, with tlie 
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cauaB of Law Eeform, he 
it. The style of hia Spi 
high and impaasioiiBd, wt 
popular Aaaembly. His 
citable ; it w 



further ( 
did little really to advance 
iciios, although occaaionally 
I too didactic and eren for a 
as heavy and unex- 



temperatufa dieendi genu*," well 
for the chair of a University or the Lectureship 
of a learned Society, but not at all calculated to rouae 
the feelinga, to" rivet the attention, or to ravish the 
judgment of a British House of CommonB. Wlien 
accordingly Mr. Brougham, after having almost annu- 
ally adverted in Parliament to the defeeta of the Court 
of Chancery, aeized, in 1827, the subject of Law He- 
form, then growing fast ripe for Legislation, he made 
that subject at once and pre-eminently his own. 

Already had a Commission of Inquiry into that 
department of jurisprudence been appointed, under 
* the auspices of Mr. "WOliama, afterwards a Juatice of 
the King's Bench ; the Consolidation of the Criminal 
Law had been committed to the management of the 
late Sir Robert Peel, then Secretary of State for the 
Home Department ; hut although many valuable im- 
provements were the result, and although the Chancery 
ii« Commisaion had made its Report, the Government did 
not aeem disposed to embark upon any general scheme 
for the amendment of the Law. Mr. Brougham took 
advantage of this crisis to move for a Commisaion of 
Liquiry into the whole subject, more especially that 
portion of it relating to Civil Procedure. The speech 
of the 7th February, 1828, which will frequently be 
alluded to in the following pages, aa the " Statement* 
of that year, was the prelude to the resolutions be then 
moved. 
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After adverting to those branches of the Law which 1 828. 
would find no place in his observations, and assigning 
as the reason for such omission that Equity, Criminal 
Law, and the Law of Real Property had already en- 
gaged the attention of individuals eminent in their 
profession, or having advantages by reason of their 
official position, he declared his intention of bringing 
the whole law as administered in the courts of justice 
under the review of the House, and thus described the 
magnitude and momentous character of the task he 
had undertaken : — 



" I shall not enlarge, after the manner of some, on tlie character of 
infinite importance and high interest which belong to the the task im- 
question, and the attention which it, of right, claims from ^®^*'^^"* 
us, whether we be considered as a branch of the Govern- 
ment, or as the representatives of the People, or as part of 
the People ourselves. It would be wholly auperfiuous, for 
every one must at once admit, that if we view the whole 
establishments of the country, the Government, by the 
King, and the other estates of the realm ; the entire system 
of administration, whether civil or military ; the vast esta- » 

blishments of land and of naval force by which the State is 
defended; our foreign jiegotiations, intended to preserve 
Peace with the world ; our domestic arrangements necessary 
to make the Government respected by the People, or our 
fiscal regulations by which the whole is to be supported, all 
shrink into nothing, when compared with the pure and 
prompt and cheap administration of justice throughout the 
community. I will indeed make no such comparison : I 
will not put or contrast things so inseparably connected: for 
all the Establishments formed by our ancestors and sup- 
ported by their descendants were invented and are chiefly 
maintained, in order that justice may be duly administered 
between man and man. And in my mind he was guilty of 
no error, he was chargeable with no exaggeration, he was 
betrayed by his fancy into no metaphor, wno once said that Excellency 
all we see about us. King, Lords, and Commons, the whole f^'"** ^^ 
machinery of the State, all the apparatus of the system and 
its varied workings, end in simply bringing twelve good 
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men info b box. Such, the AdminJatration of Justic 
~ the cause of the establishment of Guverament — such is 
use of Government ; it is this purpose vhiuh cnn atone 
justify restraints upon Natural Liberty; it is this alone 
which CBD excuse the constant interference with the rights 
and the property of men. I invite yoa then, Sir, to enter 
upon an unsparing examination of this weif;hty subject : I 
invite the House to proceed with me, first of all, into the 
different Courts, to mark what failures in practice are to be 
found in the system as it was originally framed, as well as 
what errora time has engendered by occasioning a departure 
from that system, and afterwards to consider whether we 
may not safely and usefully apply to these defects remedies 
of a seasonable and temperate nature, restoring what is 
decayed if il be good, lopping off what experience lias proved 
to be pernicious." — Speeches, vol, 2, pp. 323, 32-1. 

Conducting hia hearers first of all into the Court 
of King's Bench, be points out how, by u departure 
from ita original jurisdiction, confined to Pleaa of the 
Crown, it had extended ita cognizance to all peraonal 
actions by one of those fictions* of which Law so con- 
versant with facta, is strangely enamoured, and bad 
thua engrossed a very great proportion of the most 
important buainess of Westminster Hall to the dispa- 
ragement of the other Courts. The remedies which 
had been from time to time proposed to relieve the 
court from this undue pressure had hitherto failed of 
their effect. In 1821 tlie experiment of a double 
court was tried, the Lord Chief Justice presiding in 
one, and a Puisne Judge in the otlier, but the Court 
of the latter waa almost idle, while that of the former 
continued as overloaded OS before ; that esjjeriment 



PEACTICE OP THE SUPEETOE COUETS. 31 

having failed, a double court of a different character 'iS2S. 
and constitution was attempted. In the full Court 
the Lord Chief Justice presided with a large attend- 
ance of the public, counsel and attorneys, to transact 
business of a technical and formal nature ; while in a 
smaller and inferior court three Judges sat to hear and 
decide questions of the greatest legal nicety and im- 
portance. Mr. Brougham drew attention to the incon- Defecti in 
sistency of this practice, and also to another no less sittin^ofthe 
inconvenient, viz. that of the Judges each leaving the courta?' 
Court in rotation during the day in order to pass a 
certain number of hours at chambers. Much time 
was necessarily lost by this method of procedure, as 
well as by that of the Judge taking his seat on the Bench 
frequently very much later than the time appointed for 
the sittings, in consequence of his having to take bail 
in the Bail Court. Both these defects have since been 
remedied, the former by the same Judge throughout 
the term presiding at chambers for the entire day, 
and the latter by a Puisne Judge in rotation despatch- 
ing the whole of the business in the Bail Court, while 
the full Court is sitting. 

The number of the Judges next forms the subject Number of 

° •* the Judge*. 

of Mr. Brougham's remarks, and he points out the 
absurdity of adhering to the number of twelve, because 
twelve had sufficed to despatch, two or three centuries 
before, not a tenth part of the business which had now 
to be transacted. He proposed to augment the number 
of Judges from twelve to fourteen, and at the same 
time to abolish the Welsh circuits. The Legislature weuh cir- 
afterwards adopted the latter suggestion and appointed ®°*''* 
three additional Judges instead of two. The observ««- 
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tiona of Mr, Brougliaai on the eubject of the unwil- 
lingaeas which exiated ns to altering the number of 
the Judges apply to nil amendmenta of the Law. 

" There is a far more unthinking and dangerous p: 
judiue, tu whieh the same topic is a complete refutation. I 
mean the ouicry against Innovation set up as oflen as an; 
oue proposes ihose Uernrma rendered necessary by the 
«bnnges that time, the great Innovator, is perpetual! jmaking. 
Temptu novolor rerum. Those mho nilviae an increase of 
the Judj^ea beyond their present number aru not innova- 
ttirs. The innoTBtors are in truth those who nnnid stand 
still while the world is going TorwarJ ; wlio would only em- 
ploj the same number of labourers while the harvest htu 
increaaed tenfold ; who, adhering to the ancient Eastern of 
having but twelve Judges, although the work for them to 
do has incalculably increased, refuse tomuintnin the nri- 

Sinal equality, the pristine fitness of the means to the end, 
le old eStutency and adequacy of the establii>hment : but 
they are not innovators who would apply additional power 
when the pressure exceeds all former bounds, who when the 
labour is changed would alter the force ofwurkmeo em- 
ployed, and thus preserve the proportions that originally 
existed in the Judiuial System ; who wnuld most literally 
keep things as they were or return thein to their priinitjve 
slate by restoring and perpetuating their former adaptation 
and harmony." — Speeckex, vol.2, p. 337. 

The following suggeetioua respecting the allowance 
of a certain amount of fees to the Judges of the Supe- 
rior Courte, in addition to their fised BalarieB, and the . 
argument adduced in support of the proposal, may be 
profitably perused by those who consider they are 
advancing the interests of Justice by retaining as 
low as possible the salaries of Judges of the Local 
Courts :— 

" I highly approve of paying those learned personB 
salaries and not by fees, as a general principle ; but so long 
as it is the practice not to promote the Judges, which I 
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-deem essential to the mdependence of the Bench, and bo IS2S. 

long aa the door is closed to all ambition, bo long must we 

find a tendencj id them, as in all meo arrived at their rest- 
ing place, to become leas strenuous in their exertions, than 
they would be if some little stimulus were applied to them. 
They have an irksome ^nd arduous duty to perCorm, and, if 
no motive be held out to them, the eonsequence must be, as 
long as men are men, that tbej will have a disposition grow 
iog with their jears to do as tittle as possible. I therefore 
vrould bold out an inducement to them to labor vigorously, 
by allowing them a certain muderatenmount of fees — I say a Ranariu ip- 
very modemte amount — a verj small addition to their fixed ''"'^'''5" 
salary would operate as an incentive ; and if this were litcooq^' 
thought expedient, it ought to be so ordered that such feea Cuuru. 
shoald not be in proportion to the length of a suit or the 
number of its stages, but that the amount should be fixed 
and defined onue for all in each piece of business linally 
disposed of- I am quite aware that this mode of payment 
t likely to meet with general support, especially witi 
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suggestion as the result of long reflection, which has pro- 
duced a leaning in my mind towards some such plan. I 
throw out the matter for inquiry, as the point of actual 
obserTation, and not from anjr fancy that I have in my own i 

head ; but, I may also mention, that some friends of the 
highest rank and largest experience in the profession agree 
with me in this point — men who are among the soundest 
and most zealous supporters of Reform in the Courts of . 

Lvw.^—Speechea, vol. 2, p. 340. ' 

PasBiog from the question of Balariee, he strongly AppointTDuni 

animadverts on the custom of making the appointments nngiii »<,t to 

of the Judges sa,your of a political character by taking ^™°^-'^ ''' 

them from the ranks of those who support the princi- ^' 
pies of the Ministry of the day. 

"Be alone ought to be selected in whom talent, integrity 
and experience most abound and are best united. The 
office of Jud'e is of so important and responsible a nature 
that one should suppose the members of Government would 
naturally require that they should be at liberty to maka 
' 'r selection from the whole field of the Pioicaavmv, \Jx*.\, 
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iBelves claim to have the wh 
' their rhoice. Who could believe that a Miniatrj w 
eagcrlj seek to have all men before them when their object 
must be to choose the most able anil aiMntmpliBhed f But 
allboagh this is obvious and unileuiable, and although the 
extengion iif the Minister's search cannot fail to be attended 
with the highest public advantage, as well as ths greatest 
relief to him in performiag his trust, is it the case that any 
such general and uncontrolled choice ia exercised ? la afl 
the field really open ? Are there no portions of the domain 
excluded from the selector's authority P True, no law pre- 
vents such a search for capacity and worth ! True, the 
doors of Westminster Hall stand open to the Minister ! He 
may enter those gates and choose the ablest and the best man 
there. Be his talent what it may, be his cburacter what it 
tuay, be his party what it may, no man to whom the ofier is 
made will refuse to be a Judge. But there is a custom 
above the law — a custom, in my mind, ' more honoured in 
the breach than the observance,' that party, as wcU bs 
merit, must be studied in these appointments." " I repro- 
bate this mischievous system, by which the Empire loses 
the services of some of the ablest, the moat learned, and most 
honest meo within its bounds." — Speeckea, vol. 2, pp. 342- 
345. 

At the period Mr. Brougham made these remarks, 
Sir Bobert Peel had departed from the usual practice 
by recommending for high Judicial Offices, individuals 
qualified in the most eminent degree to hold them, but 
known to entertain views on political questions at 
variance with his own. It was highly to the credit of 
the Whig party that on their accession to power in 
1830 they broke through tho rule which had hitherto 
prevailed in England by appointing Lord Lyndhurst 
Chief Baron of the Oourt of Eichequer, thereby raising 
the character and swelling the business of the court, 
and at once removing the impression which had pre- 
vailed and had been adverted to in Mr. Brougham's 
speech, namely, that it was inferior to the other Courts, 
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Since that time, although the Chief Juaticeahips have 
almoat in every case been the reward of Political sup- 
port and asaiatance given to the Ministry, yet the 
I.Puiane Judgeahipa have been conferred in very many 
eaBes solely with reference to legal attainments, or to 
i^ninence acquired as an advocate. Lord Chief Justice 
^Hrle.ODeofthe highest ornaments of the English beach, 
*eceived his appointment from a Conaervative Govem- 
■ment; and Lord Crauworth, when Lord Chancellor, i 
with an impartiality and discrimination that have done i> 
him honour, selected a Crompton, a "Willes, and a 
rBramwell, upon the sole ground that, by the unani- 
■moua verdict of Westminater Hall, they were con- 
sidered moat worthy to fill the vacancies which had 
occurred. He took the same course in appointing to 
the Judgeships of the Bankruptcy and County Courts ; 
and if he succeeded in establishing the rule that, ex- 
cept only in the case of the Chief Justiceahips, all 
other legal appointments shall be henceforward be- 
stowed only ou the ground of merit, without regard to 
'political portixanship, he has done a apecinl benefit to 
the Administration of Justice, and made use of his power 
in a manner to entitle him to the lastiug gratitude of 
that profession, all the members of which can labour 
arduously in their own calling, while few are fortunate 

» enough to combine with that calling the advantages 
■oi a Political career, and fewer still to possess them- 
■elves of its prizes, 

Mr. Brougham's Speech having passed on to com- r 
ment upon the close character of the Court of Cora- i 
mon Pleas, and the unfairness of the system of re- „ 
quiring fees in advance in that Court, defects long 
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9 rentedied, proceeds to dwell ii|khi the inccoL- 
8 that bad arisen from the I^w Tenns bang 
moreable and changing with the aevenl Feasts. 
Befive doing tfais, hoireTer, he had more fnilr exposed 
tte monslks of the Welsh evHtem of Circoit Jndi- 
catan, upon which he had sUghtlr touched wh^ on 
the sabject of the increaae of the number of Judgea. 
There wsa no reason, he argued, whv an inferior dan 
of men should fill these appointments, sometimes con- 
BMing o£ those who had left the bar, and cooBeqnenUy 
wboae knowledge of its practice might natnraUj be 
■upp osed to have soffered some diminution, or of those 
who for <me half the year were BarristeiB, and Judges 
for the ath« ball In such ca«e, said Mr. Brou^iam, 
and the argument might well have been »«ed in the case 
of Count}' Court Judges, who are no longer permitted 
to [sactice professionally, a man is not likely to be a 
good Judge or a good Barrister. Another objection 
made to the Welsh system applies also to that at 
present punned with regard to County Couite, parti- 
eulariy in the metropolis and in large towns, where 
the sittings are held on certain dave in every week. 

" A second and greater objection is. tliat the Welsh 
Jadges never change their circuits — one of them, for in- 
ttanee, goes the Carmarthen circuit, another tbe Brecmi 
orenit, a third the Chester circuit — but aloajs the nine 
circuit. And what is the inevitable consequence? Whj, 
thej become scijuainted widi the gentry, the tna^lntes, 
almost with the tradesmen of each district, tbe verj wit- 
twMca who come before cbem, and intimately with the prac- 
tilioDCVB, wbether counsel or altomers. The names, the 
faces, the characters, the histories ot all those i>crs>n3 are 
f.mllVr to them; and out of thb great knowledge prow 
Uldoga and prejodices, which can never hj tnj poSBibility 
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caat a ebadaw across the broad, pure path of Weatnunster ISiH. 
BalVSpeeches, vol. 2. p. 347. _— 

It would certainly conduce very much to the admi- JndgMof 
nistratiou of iuatice in the Local Courts if, in thoae CouruRUgiii 
oiatrictB where there is a great preesure of business, bechuiged 
and that of a continuous character, there should occa- iic advui- 
■ionally, say every three years, be a change of the preai- 
ding Judge. In addition to the ohjection urged by Mr 
Brougham, we must not forget the monotony and want 
of interest generally attached to the businesa of the 
County Courts, which requires a relief of this nature. 
The County Court Judge has at present no stimulus 
to exertion; he is precluded and doubtless with jus- 
tice, from improving his position by professional prac- 
tice; all the avenues of political ambition are closed 
to him ; hope of promotion ia at present withheld 
firom him. Under such circumstances an occasional 
change of plnce and acene would operate to encourage 
and refreah him in the diacharge of aji arduoua and 
oftentimes irksome duty. 

The absurd system of Welsh judicature did not long Abouuon ui 
survive the attack made upon it by Mr. Brougham. sySumof' 
The Common Law Commiaaionere appointed in 1828, mdofliie' 
consequently upon his ajjeech, haying recommended its orwi^ 
incorporation with that of England according to his """^ '^''■ 
suggestion, the Court of Great Sessions was abolished 
by the 11 Geo. 4 & 1 Wm. 4, c. 70. 

Nor was he leas happy in his recommendation of the 
alteration of the Law Terms. Among other inconve- 
niences of the system which prevailed at that time, he 
alluded to the October Sittings,* whereby those Bar- 

* Theie Sitiingi were soon a[ucn&ri« i^\u\ie4.. 
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1828. risters wbo went the Northern Circuit were greatly 
curtailed of their vacation. 

^ It is,** he remarks, ** the most foolish of Tulgar errors to 
suppose that by how much the more jou yex and harass the 
Professors of the Law, by so much more you benefit the 
Country. The fact is quite the reverse; for bj these means 
you make inferior men, both in rank and feelings and ac- 
complishments, alone follow that profession out of which the 
Judges of the land must be appomted. I should rather say 
that by how much the more you surround this renowned 
profession with difficulties and impediments, calculated only 
to make it eligible for persons of mere ordinary education, 
and mere habits of drudgery, who otherwise would find 
their way to employment in tradesmen's shops, or at best 
in merchants* counting-houses, by so much tne more you 
close it upon men of tident and respectability, and prevent 
it from being the resort of genius and of liberal accomplish- 
ments.** — Speeches^ vol. 2, pp.350, 351. 

The Law Terms were fixed to commence at parti- 
cular periods of the year, according to the recom- 
mendation of Mr. Brougham, by the statute 11 G^o. 4 
& 1 Wm. 4, c. 70, 8. 6. 
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CHAPTER III. 

Ck)ntinaation of Mr. Broagham*s Speech on Law Reform, 1828— Courts of 
Civil Law— Admiralty and Consistorial Comrts— Court of Delegates and of 
the Priyy Council— Their defects subsequently abated or removed—Remarks 
«n the repression of unnecessary litigation, and upon the introductirn of 
Courts of Reconcilement— Proposal for a declaratory suit, to establish 
questions of title— S|>ecial Pleading, and the conduct of causes— Procedure 
or trial- Advantages of trial by jury — Of Grand Juries - Law of Evidence — 
Recommendation <^ parties to a cause being made witnesses — Written 
Evidence — Statute of Limitations— Payment of debts by Listalments 
recommended in the Superior Courts — Concluding observations of Mr. 
Brougham's Speech — Resolution for an Address to the Crown unanimously 
carried— Lord Brou^^iam's career as a Law Reformer dates from this 
period. 

The Courts of Civil Law are the next subject of inquiry. 1 828. 
The Court of Admiralty, at the period when Mr. 
Brougham spoke, was presided over by Lord Stowell, the courts of 
one of the most able and accomplished of Judges, whose the Ad- ^' 

1 i ij 'x^i? i_ji miralty and 

salary, he remarked, was in time of peace absurdly consistoriai 
inadequate to the position conferred upon the Judge 
by so high and important an office, while in time of 
war it was more than quadrupled by fees. " Here was 
a functionary dealing with the most delicate neutral 
questions, drawing up manifestoes, and gi^'ing opinions 
on those questions, and advising the Crown in matters 
of public policy bearing on our relations with foreign 
States, and subject at the same time to the bias neces- 
sarily produced by the fact of his income and con- 
sequent comfort in life hinging upon the coming on or 
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endurance of hoatilitiea," Another subject of com- 
ment waa the patronage eiercised by Archbishops and 
Bishopa in the appointment of Judges to the Con- 
sistorial Courts, eepeciallj tfaoee of the highest order 
in the metropolis. These dignitaries of the Church, 
however eminent they might be in the discharge of 
the duties annexed to their eialted office, were not 
the most proper persons to select individuals qualified 
to determine grave questions of spiritual law, or tes- 
tamentary and matrimonial cauaea. Of the Court of 
Delegates, to which an appeal lay from their decisions, 
Mr. Brougham spoke in terms of severe censure and 
disapprobation, saying that it was one of the worst 
constituted Courts ever created, and that the course of 
its proceedings was one of the greatest mockeries of 
appeal ever conceived by men. Half a dozen civilian 
advocates, who happened cot to have been engaged 
in the particular cause in which the appeal lay, were 
added to three Judges of the Superior Courts of Com- 
mon Law, and thus of themselves formed the majority 
of the Court. As it was most probable in so small a 
Ear that the most eminent Lawyers had been employed 
in the case, it followed that those with least practice 
and the fewest qualificatious for the judicial office were 
of necessity called upon to review and pronounce upon 
the decisions of men of the greatest learning and ei- 
perienoe, who had long presided in their respective 
Courts. Nor was the constitution of the judicature 
of the Privy Council much superior to that of the 
Court of Delegates. The momentous duties cast 
upon this tribunal, imported from our Colonies and 
Settlements in every quarter of the globe, and arising 
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out of the most intricate and difficult queetions of law, 1 82* 
custom and language, were frequently performed by 
members of the Privy Council eminent perhaps in a 
military, diplomatic, or political character, but neither 
conversant with our Colonies, nor in any way ac- 
quainted with Jurisprudence, The Judicial Sittings 
were held only on certain days and at some particular 
Feasts. In the course of hia obaervations upon the 
Privy Council, IMr. Brougham took occasion to advert 
to the mode of administering justice in India, and 
urged the policy of introducing generally, as Sir 
Alexander Johnson had done in Ceylon, the Bystem of ininHinc 
trial by jury in our possessions in the East. These j'ux^intlj 
observations are remarkably apposite to the events of ^'^'"''■ 
the past few years, when we have been reaping the bitter 
fruits of our neglect to incorporate our Dynasty with 
the habits and ad'ectiooa of the natives of the soil. 

" Nothing," he said, " could be better calculated to con- 
ciliate the mindfl of the natives than allowing them to form 
part of the tribunals to which they are subject, and share in 
adfflinislering the laws nnder which thej live. It would 
give them ao understanding of the course of public justice 
and of the law by which the; are ruled; a fellow-l'eeliug 
with the government which executes it, and an interest iu 
supporting the system in whose powers they participate. 
The efiecC of such a pmceeJing would be that in India, aa 
in Ceylon, in the event of a Kebellion, the great mass of the 
people, instead ol' joining the revolters, would give all their 
support to the government. This valuable but not costly 
fruit of the wise policy pursued in that island, has already 
been gathered. In 1816, the same people which iwelve 
years belbro had risen against your dynasty, were found 
marshalled on your side, and helping you to crush Rebellion. 
So will it be m the Peninsula, if you give your subjects a 
share in administering your laws, and an interest and a 
pride in supporting you. Should the day ever come when 
diaaifection may appeal to seventy mdlions against a few 
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1S2S. tbougftnd strangers wbo have planted tbemseNes npOD tba 

ruins of their ancient Empires, jou will find how touch 

safer it 13 to have won their hearts, and universollj ce- 
mented their atlachuient bj a common interest in jour 
system, than to rely upon a hundred and fifty tbouaand 
Sepoy flwords, of eKcellent temper, but in doubtful hands." 
—Speeches, vol, 2, pp. 363, 366. 

hi^Cmriof ^^^ imperfections which Mr. Brougham thus forci- 
i™'iito- ^'y pointed out in the Civil Courta, the Court of 
wftirB. Delegates, and the appellate judicature of the Privy 
Council, were shortly afterwards removed. He had 
the satisfaction himself, when Lord Chancellor, in 
1832 and 1833, of canymg the two Acts 3 & 3 Wm. 4, 
c. 92,* and 3 & 4 "Wm. 4, c. 41,t which aholished the 
, Court of Delegates, and constituted a Court of Appeal, 
stjled the Judicial Committee of the Privy Council, 
and presided over by four professional Judges. In 
1835 the jurisdiction of this Court was extended to 
Patent Cases by the statute 5 & 6 Wm. 4, c. 83.J 

After some observations upon the licensing system) 
the unfitness of Magistrates to adjudicate in offences 
respecting game, and the necessity of a more open and 
accessible power of appeal from cases disposed of at 
the Quarter Sessions, Mr, Brougham approaches the 
most important branch of his subject, though perhaps 
least interesting to the general reader, viz., the Ad- 
ministration of Justice in the Courts of Law. The 
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difficulties which presented themselves immediately in 1828. 
this direction, arose, in a great measure, he observed, 
from the differences of the tenure of real property in 
different parts of the country, especially in manors 
held by Copyhold. These local peculiarities aug- Remarks on 
mented, he asserted, the obstacles both to the con- P"»P«"y- 
veyance and improvement of Landed Estates ; pre- 
vented in a great degree the free circulation of 
property, and lessened the chance that its owner 
would otherwise have, of raising money upon it ade- 
quate to its value. The remedy for these incon- 
veniences proposed by Mr. Brougham was, that an 
assimilation of the laws affecting real estates, all over 
England, should take place at the given period of 
twenty or thirty years from that time, so as to prevent 
interference with vested interests. 

The inequalities existing between the Crown and a 
subject, in the trial of causes, are the next topic of 
animadversion ; as, for example, that the Crown is not 
concluded by defeat in demurrer; that there is no 
exception, on the ground of insufficiency, to an answer 
filed by the Attorney Q-eneral on behalf of the Crown ; 
that in Crown causes a plaintiff cannot withdraw the 
record, but must be nonsuited to avoid a verdict ; that 
in Special Jury causes, in the case of non-attendance 
of twelve jurors, a tales cannot be prayed without the 
consent of the Attorney General. After illustrating 
by an anecdote, within his own knowledge, the in- 
justice frequently occasioned by the last mentioned 
rule, he added — 

'* We may talk of our excellent institutions, and excellent 
they certainly are, though I wish we were not given to so 
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1826. mucb Phariaaioal praising of them; but if while others who 
~ do more and talk less, go on ioiproviug their Laws, we 

staud st[lt and suffer all our worst abuses to coiitbue, we 
shall soon cease to be respetted bj our neighbours, or to 
receive anj praises bave those we are so ready to lavish 
upon ourselvea."— iS/jeecAe», vol. 2, p. 390. 

low untie- Having thus, as Mr. Brougtam espresaes it, cleared 
iBiiiP" uioj the way tor eiamiiiing the proceedinga in our courts 
aged and of justtce, he directs the attention of hia audieace to 
the means by which unneceaaary Litigation may be 
prevented, first laying down the sound principles of 
Legislation applicable to the subject, and then com- 
paring theae with the proviaions actually in practice. 
ureiniDni The remediea he propoaea under this head are various ; 
nbrxcsaii/ in the first place,the discouTagementof Hch and litigious 
'*** "■ suitors, by lessening the expense and delay of Legal 
Proceedings, and on the other hand, the frustration of 
groundleaa and vexatious Defencea by greater expedi- 
tion in process. Next he urged the discontinuance of 
all proceedings or actjona which could only benefit 
the Court and the Practitionera, and were granted as 
a matt«r of courae, A third principle waa, that no 
party should be sent to two Courts, where one waa 
able to afford him hla full remedy ; nor be obliged to 
come twice over to the same Court for different por- 
tiona of his remedy, when he might have the whole in 
S^'hd'iii '^^^ proceeding. Another principle, no less important, 
was that whenever a strong presumption of right ap- 
peared on the part of a plaintiff, the burden of dis- 
puting hia claim should be thrown upon the defendant. 
In the case of Bills of Exchange, Bonds, and other 
Securities, the plaintiff, Mr. Brougham asserted, 
should be allowed to hare hia judgment, upon duo 
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notice given, unless good cause could be, in the first ^^^^- 
instance, shewn to the contrary, and security given to 
prosecute a suit for setting the instrument aside : — 
" This was a mode well known in the law of Scotland, 
and would put an end to all those undefended causes, 
which were attended with great and useless expence 
as well as injurious delay to the parties and the 
public." — Speeches, vol. 2, p. 391. This proposition proposition 
was carried out soon afterwards in the case of Bonds, h^'J^^' 
but has only very lately (1855) been extended to Bills X^^X' 
of Exchange and Promissory Notes, and then in an iJvirtc 67 
imperfect manner by the 18 & 19 Vict. c. 67.* The 
Bill introduced in 1854 by Lord Brougham contains 
provisions much to be preferred on account of the 
greater simplicity of the Process, and the less amount 
of expence incurred in obtaining the Judgment. The 
declaratory Suit has been always a favourite one with 
Lord Brougham ; he. dwelt upon its advantages as long 
ago as 1828, and has several times introduced a bill 
upon the subject, although hitherto without success. 
He thus contrasts the English with the Scotch law in 
this particular:— 

" I would suggest that in all cases where future*suits are ^"S^^i^^®* 
to be apprehended, proceedings mi^ht be adopted imme- hi Scotland 
diatelj to raise the question and quiet the title. The Law in respect of 
OB this head is very different in the two parts of the Island. to^**8ui^^* 
In Ensland it is not possible to have the opinion of any Court 
until the parties are actually engaged in a lawsuit, oppor- 
tunities for which may very frequently not occur until the 



* Act to facilitate the remedies on Bills of Exchange and 
Fromissory Notes, by the prevention of frivolous and vexatious 
Menees to actions thereon. (Sir H. Keating's Act) 1855. 
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1828. witnesses to prove a. case may be dead, or ftn infsnt or 
" perBon living abroad, and incapable of well defending his 
ri^bt, liDB come into jiosiieaaion. But the Scotch lavi fur* 
nishee a kind of action, the adoption of which may be pro- 
ductive of the greatest benefit, as I have more than once 
heard Lord Eldon hint in the House of Lords. I know 
very well that here we may file a Bill for perpetuating tes- 
timony, but there must be an actual vested riglit in the 
party instituting the suit, and the proceeding is besides so 
cumbrous as rarely to be used. The Scotch law, on the 
contrary, permits a declaratory action to be instituted by 
the party in possession or expeotancy quia timet, and enables 
hira to make all whose claims he dreads parties, so as to 
obtain a decision of the question 'uaaied\ntely ."^-Speeches, 
Tol. 2, pp. 391,392. 

We vill pasB over the observatioua which follow 
upon technicalities of plearling, long since obselete, 
but flonriahing at that time in rajik luxuriance— upon 
fines and recoveriea, the abolition of which consigned 
to well merited oblivion much curious learning, and 
many thousand skins of parchment ; stopping however 
for a moment to notice a valuable reconunendation 
made by Mr. Brougham, and subsequently embodied 
by him in his Local Courts Bill, viz., to allow a, legatee 
to sue an esecutor or ad mini atr at or for his legacy, and 
the mortgagor to sue for bis rights. If in these and 
Birailar cases it should be found necessary to take 
accounts, the old action of account might be improved 
and rendered available in the Courts of Local Juria- 
diction, wherein, as well as in the Superior Courts, 
much might be readily disposed of at law, which has 
hitherto gone into the Courts of Equity. The Law of 
f Arbitration might moreover be usefully extended, so 
as to avoid the tedious and cumbrous expense o 
Chancery Buits. How great would be the advantages 
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to be deriyed from an improved system of Arbitration 1828. 
before trial, and how many expences and delays would 
be avoided, — how many trifling and frivolous suits 
would be put an end to at the period when settlement 
should be most desirable. "How often," remarks 
Mr. Brougham, " have I been able to trace Bankrupt* 
cies and Insolvencies to some lawsuit for the amount 
of ten or fifteen pounds, the costs of which have 
mounted up to large sums, and been the beginning of 
embamsBment,'* — Speeches, vol. 2, p. 407. 

These last mentioned evils have long since been courts of 
obviated in a great measure by the mstitution of ment. 
County Courts, but the Court of Eeconcilement, so 
often and so forcibly urged by Lord Brougham, has 
never been established. Now that the Jurisdiction in 
Testamentary and Matrimonial causes is given to a 
distinct Common Law Court, by the 20 & 21 Vict. 
c. 77, and the 20 & 21 Vict. c. 85, the benefits which 
would result from so friendly a mode of terminating 
litigation in families will speedily become more mani- 
fest, more especially as the daily exposure in this Court 
of domestic feuds, and of their calamitous results, is 
not without serious evil. 

We proceed to cite some very powerful observations Defects in 
made by Mr. Brougham, on the tendency in parties to of dvu 
endeavour to conceal from their opponents as much as '^**"®^ 
possible of their case, and the encouragement given by 
our jurisprudence to this tendency. It is clear that 
in many respects the practice of our Courts is still to 
be censured as defective in this particular. 

^* Here the sound principles which should guide us are 
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Ig28. obviong. Whatever brings ihe parties to their senees as 

=""" "B poEsible, especially bj givin" each a clear view of 

" ■■ " ir failure, and, above all tilings, making 

■' ■" ' ■ t the earliest 

ts of Justice, 



his chance afi 

him well acquainted with bis adversarj'g case 
possible moment, will always be for the intert 
of the parties themselves, and indeed of all but the practi- 
ttonera. It is the practitioners, generally, that iletermine 
how the matter shall proceed, and it maj be iniasined that 
their own interests are not the least attended to. The seem- 
ing interest of two parties disposed to be litigious in many 
cases appears to be different from the interests of justice, 
although their real interests, if strictly eiamined, will noj 

„i unfrequently be found to be the same. Now, justice is 
embarrassed bj the disingenuousness of conflicting parties ; 

'' iustiue wants the eases of both to be fully and early stated ; 
but both parties take oare to inform each other as little as 
possible, and as late as possible, of the merits of their re- 
spective cases. One tells as much of his case as he thinks 
good for the lijrtherance of bis claim, and the frustration of 
the enemy's, — so does the other give only as much of his 
case in answer as may help him, without aiding his adver- 
sary ; and the Judge is oftentimes lefl to guess at the truth 
in the trick and conflict of the two. The interest of the 
Court and of Justice being to make both parties come out 
with the whole of their case as early as possible, the law 
should never lend itself to their concealments. This remark 
extends to the proof as well as the statement of the case. 
An intimation of what the evidence is, may oilen stop a 
cause at once. In Scotland, the law in this respect is better 
than ours ; for no man can produce a written instrument on 
the trial without having previously shewn it to his adversary. 
For want of this salutary rule, we have ollen seen the most 
useless litigation protracted for the sole benefit of the prac- 
titioners," — Speeches, vol. 2, p. 403, 

u The Hyatem of Arrest upon Mesne Process ia next 

commented upon, and its hardahips and mconveniencea 

" forcibly pointed out. Ita discontinuance, except in 

eitreme cases of contumacy or fraud, or meditated 
escape, followed the Jieport of the Jieal Propertj Com- 
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missioners — the statute abolishing it being carried by 1828. 

Lord Brougham himself. 

We pass over the remarks made by the speaker 
upon the technicalities, the intricacies, and the verbo- 
sity of special pleading ; and he is most severe upon 
this branch of the law, even while deprecating severity 
in the presence of his firiend and instructor in the 
science, the late Sir Nicholas Tindal, one of the greatest sir Niciioias 
ornaments of the English Bench, at that period Soli- meriy a vtiy 
citor G-eneral. How far practice had departed from Soifcuir^^*^' 
sound principles is demonstrated in powerful terms. Si"periwi. 
Those principles are thus enunciated : — 

" The first great rule of Pleading should be to induce and 
compel the litigant parties to disclose fully and distinctly 
the real nature of their respective contentions, whether 
claim or defence, as early as possible. The second is, that 
no needless impediment should be thrown in the way of 
either party in any stage of the discussion within the court, 
whether plea, replication or rejoinder, whereby he may be 
hindered to propound his case in point of fact or of law. In 
the third place, all needless repetitions, and generally all 
prolixity, should, as well as mere reasoning which neither 
simply affirms or denies any proposition of fact or of law, be 
prevented : and all repugnant or inconsistent pleas should 
be disallowed as well as all departure from ground once 
taken." — Speeches^ vol. 2, pp. 415, 416. 

These words are followed by numerous illustrations 
of variances in practice from the principles thus laid 
down, and within the personal knowledge of Mr. 
Brougham himself. Before him, scarcely any one had 
dared to raise a finger against the sacred mystery 
of Special Pleading. He fearlessly tore away the 
flummery by which it was surrounded, and in a 
few years most of the absurdities which he exposed 



128. had ceased to exist. The New Bules under wbich 
u . these changes were made were framed by the Judges 
^g under a power given in 1833 by the statute 3 & 4 
4,0.42. Wm. 4,0.42. 

Iter* A topic of far more general interest than that of 

Dteio. Special Pleading ia now presented to ua, coming under 
the heud of Procedure or Trial. At the threshold of 
this branch of the inquiry we find some excellent re- 
marks on trial by Jury, which will find an echo in the 
breast of every man who has had judicial eiperieuce, 
and has narrowly watched this moat excellent of all 
our institutions. They are doubly important at a time 
when it is rather fashionable to arraign verdicts,* and 
to call in question the value of a judgment formed by 
men sometimes of very inferior capacity to those who 
Hpiipy either preside or practice in courts of justice. The 
yiiem writer of theae pagea has often reflected, with the 
' greatest admiration and astoniahmeut, at the sound 
and enlightened opinion arrived at by the common 
sense of twelve men, who have contributed the various 
qualities of their minda to the investigation and weigh- 
ing of evidence submitted to tljem. That juries 
are infallible no one can suppose — " Humaunni est 
errare;"t hut the system is aa near perfection, to do 



* Tbi> late ippeal to an individual of ifae highest scie 
mciila, who resiowed ia his aludy the evidence adduced ai ihe trill, 
is no proof of the imperfertion of our jury system, but n 
diBiuuliiei experionued by the authorities, who after all have beei 
obliged to act in a inanacr most illegal. 

f From tho consideration of this hllibilitj of human judgmeal 
it maybe argued that the institution of a Court of Criminal Appeal, 
to review verdiiU in certain cases, might take plaoe nitboot shading 
the authorities of juries. 
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"Speaking from experience and experience alone, as a 
» practical lawyer," saja Mr. Brougham, " I must aver that I 
b^4K>i)3ider the method of juries a most wliulesome, wise, and 
Hijiilmoat perfect invention for tjie purposes of judicial inquiry. 
P*& the hrst place it controls the Judge who might, not only 
in political cases, have a pr^udice sgainet one partj or a , 
leaning towards another, but might also in caaas not avow- j 
edij political, where aouie chord of political feeling is unex- 
p«ct»il)' struck if left supreme, shew a bias respecting 
suitors, or what is as detrimental to justice, their counsel or 
attomies. In the second place it supplies that knowledge 
of the world, and that sympathy with its tastes and feeling 
which Judges seldom possess, and which, from their habits 
and station in societj, it is not decent that tbey should poa- 
sess, in a large measure, upon all subjects. In the ttiird 
place, what individual can so well weigh conflicting evidence 
as twelve men indifierently chosen from the middle classes 
of the Community, of various habits, character, prejudices, 
and abilitjF The number and variety of the persons are 
eminently calculated to secure a sound conclusion upon the 
apposing evidence of witnesses or of circumstances. Lastly, 
what individual can so well assess the amount of damages 
which a plaintiff ought to recover for any injury he has re- 
ceived P How can a .lud^e decide, half so well as an intel- 
ligent jury, whether he should recover, as a compensation 
for an assault, fifty pouads, or a hundred pounda, damages? 
or for the seduction of his wife or daughter, lifteen hundred, 
or two thousand, or five thousand pounds damages f The 
system is above all praise ; It looks well in theory and works 
well in practice; it wants only one thing to render it per- 
fect, namely, that it should be applied to those cases trom 
which the practice In Equity has excluded it; and that im- 
[provement would be best elfected by drawing back to it the 

which the Courts of Et^ulty have taken from the 

ion Law, and which they constantly evince their inca-' 
^ ^ to deal with, by sending issues to be tried whenever 
Mj difficulty occurs."— SpaecAe^, vol. 2, pp. 437, 438. 
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»j difficulty occurs."— SpaecAe^, vol. 2, pp. 437, 438. # 
An interesting paper upon the subject of Juries was ?'''■" ™ 
nt long since read to the Law Amendoient Socxat^ Ni'^ *^^™Si.^" 
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1S28. Mr. George Harris of the Middle Temple, who has 
esamined the question with great learning and intel- 
ligence. Notwithstanding, however, that there is much 
force in hia argumenta that jurymen are frequently 
unfitted, from their habita and education, to compre- 
liend difficult legal questiona, or to compare the nice- 
ties of Bcientific evidence, yet, on the other hand, a 
change in the composition of a jury would, we submit, 
be attended in many respects with considerable diaad- 
lotatTOdMa' ^^'it^S^- ^^ ^^^ fi^t p'ace an infusion of jurymen of 
»p«ui juiT- a higher grade would, in the minds of the lower orders, 
miimicMia from which claaa come the great majority of offenders 
impair that character for impartiality which now gives 
such weight and authority to the verdict of a jury. 
There would be a feeling generated that the principle, 
aa old aa our conatitution, viz., that a man should be 
tried by his peera, has been aaaailed and departed 
fi-om. Question in the slighteat degree the impar- 
tiality of a jury, and the whole fabric at once falla to 
the ground. Another auggestion, namely, that special 
juriea ahould be summoned in difficult and important 
w^'jS^™' cases, would be Uable to the same objection. Mr. 
Brougham's Libel Bill, in 1816, provided that, in order 
to ensure equality of justice between the Crown and 
the subject, the former ahould not have the privilege 
of summoning a special jury, in Criminal Informations 
for Libel. In the event of the whole Jury being 
Special, and consequently taken from a higher claaa 
than the common jury, eapeciaOy in criminal caeea 
iavolving the highest penalty of the law, the prisoner 
would necessarily feel greater dissatisfaction than 
where a part at least of those who were to try him had 
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come from a class in society nearer to bis own. Nor, 
again, would the power to Bummon professional and ~ 
scientific men to assist in the inquiry he attended in 
rtie result with the benefit which perhaps, on first 
I 0xainiuing the question, we should be disposed to ex- 
^poct from it. The great varieties of opinion eiiBting 
among scientific men on matters connected with their 
professional pursuits, and upon which no fixed and 
certain rules can he laid down ; their habit of looking 
at questions only from one point of view, and the con- 
sequent inability in many to enlarge their comprehen- 
sion to general principles : and lastly their tenacity of 
opinion, would greatly neutralize any advantage which 
they would bring with them from superior knowledge 
or acuteueas in investigating particular facts. It is 
doubtless, with a, full consideration of the advantages 
of the present system of juries taken as a whole, 
although perhaps slightly defective in its parts, that 
we do not find in the history of Lord Brougham's 
career, as a Law Reformer for nearly fifty years, any 
attempt made to impugn its value or to alter the 
arrangement of its details with a view of improving 
the whole fabric, nor has he ever joined with those who 
altogether condemn the system of Grand Juries as 
cumbrous and obsolete, although he may consider it 
capable of improvement in some particulars. No man 
knows better than he does of how important a cha- 
racter is the shield thus held between the Crown on 
the one hand and the subject on the other. While the J 
petty jury confines its attention to the occurrences j 
within the Court, where a prisoner is within the dock 
upon bis trial, the duty of the Grand Jury is to see 
that there is sufficient pretence upon the indictment 
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for bringing a man to the disgrace of even standing at 
tlie bar at all for trial. Our ancestors wisely multi' 
plied the safeguarda against arbitrary power, and of 
these esteemed the protection of a Grand Jury among 
the moat efBcient. Plausihle &e may appear to be the 
arguments used by those who would abolish the system 
in the metropolis, let the public be on their guard 
against the tendency to entrust the Liberties of men 
to the power or capacity of the Police Magistrates, 
however discerning and impartial, in deference to the 
urgent solicitations of those with whose business or 
amusement the occasional discharge of an important 
duty may interfere. Often aa Lord Brougham has re- 
commended the appointment of a Public Prosecutor 
for the relief of private individuals from an arduouB 
and embarrassing duty, he has never coupled that 
recommendation with arguments for its neeessity de- 
duced from the uaelessness of the Grand Jiuy, op 
the unwiUingnesB of some to undertake the duty 
which they are Called upon as fellow citizens to dis- 
charge. 

Proceeding by a natural transition from the subject 
of Juries to that of Evidence, Mr. Brougham suggests, 
but with less confidence than usual, a valuable reform 
which he bus since been able to carry into effect, viz. 
that parties should be witnesses in their own cause. 
A period of twenty-three years, however, elapsed fi^m 
the date of this Speech till the Act passed which esta- 
blished the truth of his propositions. 

It appears, however, that he spoke rather out of 
. respect to some persons of great authority who opposed 
any alteration in the law of Evidence than with any 
hesitation as to the soundness of his own opinJona. 
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" The friend of exclusion," he remarks, " proceeds upon 
the supposition that the situtttion of a, party differe whoilj 
from that of another person, whereaa (t only differs, in the 
degree of the bias arieing out of interest, from the situation 
of man; who are everj daj allowed to depoae. He aUo 
maintains that it is daageroue to receive the party's evidence, 
because of the temptation offered to perjury. That there 
is much in this argument, I admit; but, speaking from mj 
own observation, I should say that there is more risk of rash 
awearing than of actual perjury — of the party becoming 
zealous and obstinsle, and seeing things io false colours, or 
shutting his eyea t« the truth, and reeoUecting imperfectly 
or not at all, when his passions are roused by litigation " — 
Speeekei, vol. 2, p. 438. 

Experience of the modern pra«tiee, tested daily ia i 
the CooEty Courts, eontirms the truth and soundness [ 
of the above observations. Perjury doubtless is in- ( 
creased, but very often testimony entirely contradictory 
may he accounted for ia the manner pointed out by 
Mr. Brougham, without necessarily arriving at the 
conclnsiou tiiat parties are intentionally violating tha 
sanctity of an oath. 

" Why refuse," he adds, " to allow a party in a Cause to 
"be examined before ajury when you allow him to swear, in 
his own behalf, in your Courts of Equity, your Ecclesias- 
tical Courts and even in the mass of business decided by 
common law Judges on affidavit P Why is the rule reversed 
on passing from one side of Westminster Hall to the other, 
as if the laws of our nature had been changed during the 
transit, so that no party being ever allowed before a Jury 
to utter a syllable in his own cause, in all cases before an 
Kquity Judge parties are fully sworn to the merits of their 
« H it be said that there is 



here, I answer that there is a very good argument to shew 
the inefficiency of Equity proceedings for extracting truth 
from defendsnia, hut no reason for allowing a different rule 
in the two jurbdictions." — Speecke), vol. 2, pp. 440, 441. 

No fruit of Lord Brougham's zealous and persover- 
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ig labours in tho cause of Law Eeform has, we hare 
to believe, given him more ample satisfaction 
tlian the part he has taken in eftecting this change of 
the Law of Evidence. Although public opinion was 
somewhat slow to Bympathiie with nnd adopt this 
change, yet the way had been already prepared for it 
by the Statute which we owe to his eminent contem- 
porary and colleague in the passing of many ueeAil 
measures, the late Lord Denman, whereby interest in 
a witness no longer disqualified him from giving evi- 
dence.' We find, however, that in the very Speech 
we are now contemplating, this imperfection of the 
Law of Evidence had not escaped the searching eye of 
Mr. Brougham. 

We have our attention nest directed to Written 
Evidence ; and valuable as is the Statute of frauds, 
the Beforraer of our Laws woidd have its provisions 
still further extended than they are at present. He 
speaks with commendation of the French law, which 
requires that all contracts for sums above 150 francs 
should be in writing, and recommends the adoption of 
such an enlargement of our own Statute.more especially 
as, with the advance of Education, to esaet a written 
document would occasion very little inconvenience. 

It is clear that our Lows are still capable of great 
Amendment iu this direction. There are nice quea- 



• Sut. 6 & 7 Vict. c. 85. Mp. Pilt Taylor prepared the draft 
ortheslatuTD 14 ft IS Vict. c. 99, while hiB teal and abilHj greilly 
aesisled Lord Brougbam in carrying it ihrongfa farlinment. Lord 
Denman had originally cbarge of iho draft, bul it was artemnrda 
entrusted to Lord Brougbam, aa its more natural guardiaii aad 
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tions which often lead to considerable difficulty in 1828. 
determining what is an interest in land requiring a 
written contract. Upon no subject are there so 
manj conflicting decisions, and, in the words of Lord 
Brougham, " a judicious enactment restoring the force 
of the statute in cases where a subtlety of construction 
has curtailed it of its intentions, and extending it to ^^^^^ 
other matters to which it is at present inapplicable, JJ^p"**^ 
would be highly beneficial in preventing perjury and the statute 
litigation, and could offer no impediment to commerce, to certain 
further than the beneficial one of narrowing the credit warranties 
given by small tradesmen." — Speeches, vol. 2, p. 445. ^*** 

Among the cases in which a written document might be 
made requisite as a proof of the contract, are warran- 
ties of soundness, upon which, when not in writing, 
no testimony is more conflicting and unsatisfactory. 
The suggestion that they should be brought under the 
requisition of the Statute of Frauds, is due to Mr. Edlin 
of the Western Circuit, who has made himself master 
of the principles and science of his Profession. 

Having noticed the inconvenience frequently arising 
from the strictness of the law in not obliging any wit- 
ness to answer a question which may tend to criminate 
himself, a rule shevdng how extremely scrupulous our 
Law is in guarding the liberty and safety of indi- 
viduals, entirely opposite to that prevailing in most 
foreign countries, Mr. Brougham comments upon the 
exclusion of the evidence of Quakers and other Sec- 
taries from criminal cases, the oath requisite to the 
reception of their testimony being forbidden by their 
religious scruples. There was no reason why their 
affirmation, being admissible in civil, should not be 
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1828. permitted in criminal matters; and accordingly the 
respect has been altered exactly in the 
suggested: — "There waa no reason," he 
justly observed, and in accordance with the principles 
of the Common Law, " for excluding any individual, 
of whatsoever religion, sect or persuasion he might be, 
from giving testimony in cases of every kind, provided 
he believed in the existence of a God, and a state of 
future rewards and punishments, or was not openly 
infamous hy sentence of a Court," — Speeeheg, vol. 2, 
p. 450. We pass on to some observations on the 
law aa to constnirtiou of written instrmnenta, and 
Mr. Brougham is much disposed to question its cor- 
rectneaa. Why should the assiatance of the jury, 
often qualified in the highest degree to understand 
and explain such documents, he entirely rejected in 
this province? and why should there not he a re- 
laxation of a rule no less stringent, but often working 
equal injuatice, viz. that no extrinsic evidence ia admis- 
sible to explain a patent ambiguity ? The two rules, 
operating together aa they frequently do, tend, he 
asserts, greatly to narrow and darken the path to 
correct decision. It certainly does not seem eaey to 
find a reason why the Court ahoiild appropriate to 
itself the construction of written instruments. In 
nine caces out of ten where a difficulty exiata in con- 
struing them their sense ia totally independent of any 
matter of law. In legal documents the meaning ia 
generally well ascertained ; hut it is in mercantile 
contracts that disputes are most likely to ariae, and 
in these the knowledge and experience of Juries would 
render great assiatance to the Judge. The "Wills Act 
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has remedied many of the defects pointed out by 1828. 
Mr. Brougham in this branch of the Law, and a most 
valuable clause in the Probate Bill, passed in the 
session of 1857, 20 & 21 Vict. c. 77, will obviate 
others which have continued to exist up to the present 
time. We allude to the provision made under the PuWicde- 
Act, by section 91, for a Public Depository of Wills wnu.'Lta. 
during the lifetime of the testators. How many isstI 
difficulties and misfortunes, and how much litigation 
have arisen from the total loss of a will, or the discovery 
of wills repugnant to each other. 

Any person, hereafter, may deposit his Will in safe 
custody, on payment of a small fee, where it will be 
safe from those whose interest perhaps it is to conceal, 
or hold it back, and where it will be at once forth- 
coming at his death. 

We may observe, however, that a no less important but urged by 
recommendation made by Mr. Brougham in 1828 was ^m^£^?828. 
never carried into effect : — 

" I suggest, as the obvious corollary, for remedy of the 
great bidk of. the mischief I complain of, the laying down 
by the Legislature of certain formulas, couched in plain 
language, and of an import recognised by written law. 
You give this help to justices to prevent convictions and 
orders being set aside for technical error. Why not give 
H to men often less learned than^they, for disposing of their 
property necessarily without professional assistance ? Why 
not say, that whoever would give a fee should use these 
words, an estate for life, these, — that whoever would clothe 
the takers of that estate with certain powers may do it 
ihiis-^and so forth — not stating that such are the only 
words which shall effect the same purpose, but that, at any 
rate, those shall." — Speeches^ vol. 2, p. 457. 

The Law of Limitation next occupies the Speaker. 
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He regards it as an appendix to that of Evidence, and 
remarks that hardly any branch of oui- Jurisprudence 
demands more reviaion. Why should there be no 
statutory limitation to a Bond or other Specialty ? 
why should there be so many meauB of evading the 
Statute of Limitations, by which relief was intended 
to be given in the case of estiDguished or obaolete 
clauses ? why should not an acknowledgment in writing 
be the only bar to the Statute ? why should not the 
period be contracted for setting up a claim to real 
property, and to eccleaiaatical righta ? The recom- 
mendations of Mr. Brougham have been followed in 
all tiieae inatancea. That applicable to claims liable 
to be defeated by the Statute of Limitations waa 
adopted by Iiord Tenterden in the following year, and 
embodied in the stat. 9 Geo. 4, c. 14. 

"We have quoted at auch length from this masterly 
Analysis of the state of the Law, that we must hasten 
to a conclusion. We omit witb reluctance some for- 
cible observations with which Mr. Brougham prefaces 
his desire to see an alteration in the rule observed by 
counsel in addressing the Court, whereby a plaintiff's 
advocate cannot comment to the jury upon the evi- 
dence he has adduced, imleas evidence has been c^led 
on the part of the defendant. " Much important 
evidence," he remarks, " is frequently shut out, by 
the stratagem of counsel to avoid a reply." — Speeches, 
vol. 2, pp. 463, 464. It ia only very lately that the 
justice of theae comments has been recognised by the 
Kew Common Law Procedure Act, 17 A 18 Vict, 
c. 125, which allows the counsel for the plaintiff to 
sum up hia evidence. 
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into the 
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After making some severe remarks on the anomalous 1828. 
state of the Law at that time respecting Debtor and 
Creditor, and on the defects of the Insolvency Court, 
Mr. Brougham suggests as a relief to debtors, and payment by 
also as a furtherance to the rights of creditors, that Ij^de^^re- 
executions should be levied by instalments. The mode Sn^miffht 
of enforcing payment by instalments is found to operate 
most usefully in the County Courts, but here when the SjJjJ®' 
debtor has made default in one instalment, execution 
may be levied for the whole residue of the debt. An 
improvement might be introduced into the Law of 
the Superior Courts similar to that suggested by 
Mr. Brougham. 

*^ It would be an excellent modification of the principle 
by which any one obtaining a judgment should get instant 
execution, to vest in Judges the discretion of ordering the 
execution to be levied by instalments, upon reasonable 
security being given.* Hurried seizures, and sales for 
next to nothmg, would thus be avoided; as would the 
destruction of many valuable concerns, to the ruin of the 
debtor, and the loss of the creditor also. The reasonable 
delay thus safely granted would fiirther tend to prevent 
groundless appeals and frivolous defences for mere dilatory 
purposes." — Speeches^ vol. 2, p. 475. 

As regarded the question of costs, Mr. Brougham 
urged that they should be more in the discretion of 
the Court trying the cause, as he considered a scale of 
costs fixed by Statute often inapplicable to cases very 
different from each other in merit and importance. 
Having thus traversed the wide field of inquiry he 



♦ The last County Court Amendment Act precludes a Judge 
from ordering payment by instalments, in cases where the judgment 
is for upwards of 'lOL 



■ 1828. 



AlfAtTTICAL HETIEW. 

had proposed to liiraaelf to expatiate in, curaorily 
adverting at the last to the law of Partoerahip and 
Bankruptcy, as extremely intricate, uncertain, and 
contradictory, and thus ahundantly fiTiitful in fraud 
and litigation, he eihorted the House to address itself 
to a general and compreheusiTe Reform of the whole 
eystem of our Jurisprudence. 



I roust, however, once more press upon the a 
of the House the neceaaitj of (oking a general view of the 



whole system in whatever inquiries may be instituted. 
Partial Legislation on auch a eubject is pregnant m''' 
miseblef. Timid men, but etJII more blind than they 



tunid, recommend taking a single branch at a time, and 
imoEine that they are conBulting the safety of the inaas. It 
ia the very reverse of safe. In the body of ihe Law, all 
the members are closely connected ; you cannot touch one 
without affecClns the rest; and if your eye is confined to 
the one you deal with, you cannot telt what others may be 
injured, and how. Even a manifest imperfection may not 
he removed without great risk, when it is not in some 
wholly insulated part ; for it oftentimes happens that, by 
long use, G defect has given rise to some new arrangemeut 
extending far beyond itself, and not to he disturbed with 
impunity. The topical Keformer, who confines his care to 
one flaw, may thus do as much injury as a surgeon vrbo 
should set himself abunt viuWntly reducing, a luxation of 
long standing, where nature had partially remedied the evil 
by forming a false joint, or should cut away some visceral 
excrescence in wbich a new system of circulation and 
other action was Roing on. Depend upon it, the general 
Reformation of such a, mechanism as our Law, ia not only 
the most eflectua) but the only safe course. This, in tmtb, 
alone deserves the name of either a rational or a temperate 
Keform."— Pp. 478, 479. 

Such B, general Amendment of the practice of the 
Law Mr. Brougham advised ahould not be hastily 
effected, and only after a careful inquiry into the whole 
subject. In do work had their Constituents a deeper 
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'interest ; none could ensure to those who should de- 
vote themselves to its labours, a higher or more durable 
fame. The triumphs of success in such an enterprise 
would be incomparably superior to the most brilliant 
victories obtained in war. 

" It was the boast of Augustus," he thus concluded his peroration 
earnest appeal to the Legislature; "it formed part of the of the speech, 
glare in which the perfidies of his earlier years were lost, 
that he found Rome of brick, and left it of marble ; a praise 
not unworthy a great Prince, and to which the present reign 
also has its claims. But how much nobler will be the Sove- 
reign's boast, when he shall have it to say that he found 
Law dear, and left it cheap ; found it a sealed book, left it 
a living letter ; found it the patrimony of the rich, left it 
the inheritance of the poor ; found it the two-edged sword 
of craft and oppression, left it the staff of Honesty and the 
shield of Innocence ! To me, much reflecting on these 
things, it has always seemed a worthier honour to be the 
instrument of making you bestir yourselves in this high 
matter, than to enjoy all that office can bestow, — office, of 
which the patronage would be an irksome incumbrance, the 
emoluments superfluous to one content, with the rest of his 
industrious fellow-citizens, that his own hands minister to 
his wants. And as for the power supposed to follow it, I 
have lived near half a century, and I have learned that 
power and place may be severed. But one power I do prize — 
that of being the advocate of my countrymen ' here, and 
their fellow-labourer elsewhere, in those things which con- 
cern the best interests of mankind. That power I know 
full well no Government can give, no change take away." — 
Pp. 485, 486. 

The debate upon this memorable occasion was ad- Reaoiution 
joumed from the 7th to the 29th February, when the d/es" to*ihe 
following Eesolution was unanimously carried — " That SiSiou«iy 
an humble address be presented to his Majesty, re- ^^^^ 
spectfully requesting that his Majesty may be pleased 
to take such measures as may seem most expedient for 
the purpose of causing due inquiry to be made into 
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the origin, progress, and termination of actions is tbe 
Superior Courts of Common Law in tbis country, and 
matters connected therewith, and into the state of the 
Law regarding the transfer of Eeal Property." We 
haye dwelt at great length upon this remarkable speech, 
not only because Lord Brougham's career aa a Law 
Hefonner may be eaid to have dated from it, but also 
because it contains the germ of almost all the improve- 
ments which have been effected in our jurisprudence 
since the period of its delivery. We shall find in the 
following Chapters that very many of these improve- 
menta were carried through Parliament by himself 
whUe many formed the baaia of legialation in other 
bands. The statement of 1828 contains in its reauitB 
a most admirable refutation of those who assailed the 
doctrines of Mr, Brougham as visionary and theoreti- 
cal, while it is also the best guarantee for the adoption 
of many measures hitherto unsuccessfully introduced. 
We must always remember that the writings of Sir 
Samuel Eorailly remained neglected simply because 
they appeared to innovate upon established masims, 
and yet we have lived to see his intellectual superiority 
over his own times crowned by the adoption of altera- 
tions in the Law which he urged as necessary and just. 
So will it be hereafter with Lord Brougham ; never. 
theleaa in one respect more fortunate than Eomilly, 
inasmuch aa the heavy toils of hia mid-day strength 
are already receiving in the evening of his life some 
share of their doe reward. 
'' The address to the Crown thus unanimously resolved 
upon in the House of Commons led to the appoint- 
ment of two commiaaiona, the Common Law Commia- 
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sion and the Eeal Property Commission. The indi- 1828. 
viduals selected to fill the duties of the former were ^^ 

Names of 

amon? the most eminent that the legal profession thecommis- 

" , c> * sioners. 

could furnish, viz. Messrs. Bosanquet, Parke, and 
Alderson, and Serjeant Stephen. The three first having 
been raised to the Bench, Messrs. F. Pollock, Starkie, 
Evans and Wightman were added to the commission. 
The Eeal Property Commission contained the names 
of those possessing a no less distinguished reputation 
in the Courts of Equity and in Conveyancing, the pre- 
sent Lord Chancellor heading the list. These two 
important Commissions commenced their labours with- 
out delay, and, after investigating a great body of 
evidence, published very valuable reports, the founda- 
tion of much useful legislation, on the subject of their 
respective inquiries. In Mr. Brougham they found a 
most zealous and indefatigable coadjutor. 
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CommeaoDDieDt af (ho 'BtmfgleB an theant^Kt of PulliaiaoiitaTy Kefcmn — Mr. 
Brouglmm inlrodm™ bis Loaii Couris Bill. Wth April, 1 MO-His apM" on 
tJiftC occBSIOD — QiialEod of UTuniniltx of JdtIhi— App«iU from ih& Local 
Codita — H« aiget the BulArgemeiit of th« flystem of arUlnuloq — Propdiu 
iqulUtile Jurtodlctlon Co be given Id Ibe Local Couna— Spewh on tho Euuth 
BIbtb Trade— Mr. Droughuin tsku li<> tat for Yorkihln—Bnoniei Lord 
CIiuiccUdt In Lord Orey'i Cubiael— His acUvlty In that office dcBuibcd by 
Bjdney Smith— Ho iptiodiiiMa Tarlom ijiennur™ of Legil Rgfonn— Dl«™- 
aliiDH and dlvltiaoa dd the Refona BlU— Accowlon of Loid HeltKome to 
dIBm — Faaihie; of the Hefbrci Bill— Lord Broogham iRaln belBkei blmaeU 

Ad— The King Hmda for the Dnha of Wdllngton-lUaigoalion of Lord 
bewmu Lord Chancellor, anil la created Lord Coitfnliuu— Keinarks on tlie 

Is 1830 commenced those Btirring events respecting 
Parliamentary Eeform, which followed cIobb upon the 
concesBion of Catholic Emancipation. Notnitb stand- 
ing the important paii^ taken by Mr. Brougham in the 
political atruggle, he nevertheless found time, on the 
29th April in that year, to move for leave to bring in 
a Bill for the establishment of Local Courts in Eng- 
land. Having paid a high and well merited tribute tfl 
the Heports emanating from the two Commissions, it 
gave aa a reason for bringing forward the subject ol 
Local Judicature, that they had left this ample field o! 
I inquiry entirely untrodden and untouched. It was ii 
r. the outset of this speech that Mr. Brougham illua 
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fclirated hia to|)ic by the well known narrative of tbe 
^ntveller, astonished to find himself in a couutry 
isting of ita civilizntion, but in its administration 

r the Laws only to be compared with a region just 

merging from a state of barbitrism. 

" If, Sir, it were aaaerted by some travEller that he had i 
I Tisited a cciuutrj in which a man, Ici recoTer a debt nC £(i or " 
£7, must begin by expending £60 or £70, where, at the ° 
oatset, to use a cuiumon expresaion, he hiul to run a risk of l< 
throwing ao much good money aller bad, and to pay almost 
as much even if he succeeded, it would at once be aaiU, iliat 
whatever other advantages that eountry enjoyed, at least 
it was not fortunate in its system of law. But if it were 
further related, that in adilitiun to spending £60 or £70, a 
man must endure great dil&eulties, anxiety, and vexation, 
infinite handling to and fro, and moving about iroin pro- 
vince to provmce, and from court to court, before he could 
obtain judgment, then our envy of the country where sueh 
administration of the law ana legal institutions esisteil, 
would be still further diminished. If to this information it 
■were added, that in the same country, after having spent 
£60 or £70, the adversary of the creditor had the power of 
keeping all his property out of his wav, eo that after all the 
suitor's expense, all his delaj, and all his anxiety, it muat 
stilt be doubtful whether he could obtain a single farthing 
of bis debt 1 if, furthermore, it were stated, that in the saiiie 
country, although the debtor were solvent and willing to 
pay what the law reqaired at his bands, the creditor would 
- oeive, it is true, his original claim of £6 or £7, but not the 
lole £60 or £70 which he had expended in coats to recover 
by about £'20, so that on the balance he would be some 
£13 or £14 out of pocket by suecess, over and above the 
amount of the debt which he recovered, after beinj; exLKwed 
lo a variety of needless plagues, beside the unavoidable an- 
Qoyance of these proceedings; if we were told of such a 
case, would not the natural inquiry be, ' Whether it was 
possible that such a country existed. Sir, the individual to 
whom this strange infurmatiun was given, if he sup^xiaed it 
possible that such a country existed, would at least pro- 
nounce it to he one <>f the most barbarous and rinenlightL^ned 
, in the world. That it must be a poor country, be would 
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tbink quite nbvious, and equallj obvious tliat it miut be of 
' no comniercial power, or no extent of capital, of no density 
of populHtion, because those circumstancea most necessarilj 
produce from hour to hoar tranBOOtions involving important 
Slid valuable interests. Nerarllieleaa, I need not remind 
the Htiuse, — for everj man who hears me must be aware 
(many are aware to their cost) of the fact — that such a. 
CDunUy, BO UD fortunately circumstanced, is no other than 
that in which I now speak — England." — Speeches, vol. 2, 
pp 401,492. 

Having proceeded to review in detail some of the 
delays, inconveniences, and espences thus vividly 
pourtraycd, he shewed that an easy remedy esiated for 
this anomaiouB state of things in the further develop- 
ment of certain Courts already esiating, which among 
our Saxon ancestors were the chief trihunala in the 
kingdom, and held, he asserted, a criminal aa well as 
civil jurisdiction. Scotland had already benefited to a 
great degree by this cheap and speedy mode of admi- 
nistering justice, and he described the small cost of 
litigation in that country as compared with our own 
moat costly and dilatory procedure ; — 

" With all my partiality," he said, " and with all my pre- 
judioea in favour of the English system. I cannot help euvv- 
ing Scotland thia part of her law. Is it, then, poHsible so to 
extend the jurisdiction, ao to amend the constitution of the 
Countji Courts of England, as to make them capable of 
bestowing the same odvantageii? Is not this a qiieation 
worthy of onr moat serious consideration 7 I feel that I am 
taking up too much time of the House, and yet the import- 
ance of the subject leads me still further into detail. It is 
the greatest possible error tn imagine that inferior suitors 
ouglit to have interior judges; that when questions are to 
be decided respecting persons of superior rank, wealth, and 
intelligence, men of superior intellect and station should be 
pruviilctl for that purpose ; that when a matter of £100 or 
upwards is to be decided, a high and dialitijtulsbed judj;e 
should be employed for the purpose ; but that in u matter 
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only involving twf), three, five, or six pounds, any one will 
do for a judge, a sheriff, or a sheriff's assessor, or whatever 
name he may bear; that any one will answer to preside in 
a court for the decision of such petty concerns, whether he 
be a man qualified or unqualified, a man of sense or a man 
of no sense ; for the poor man, it seems to be the opinion, 
that it does not signify what sort of Judicature he has to 
decide his cause. To my mind, no notions appear to be 
more crude than these. Forty shillings may be of more 
importance to the poor man than the sum for which the great 
man litigates ; the poor man contests not only for the sake 
of the sum at issue but that he may not be subject to wrong 
and oppression, and he feels that oppression the more 
grievous and intolerable, seeing that it is an evil reserved 
for the Class to which he himself belongs. It is not always for 
the sum disputed that he goes to law ; he proceeds in resist- 
ance of wrong and oppression, and he sues as readily for 2s. 
as for 40jr. In this frame of mind, then, he goes away from 
court as much dissatisfied as the wealthier suitor who has 
lost £1000, and give me leave to say he has a right to be 
dissatisfied, and his is a dissatisfaction which will not be 
appeased otherwise than by a full supply of that for which 
he has gone before his judge — Justice. I know these 
Judges in the Courts of Requests do good. I say tlley 
do good by comparison, better something of justice than 
nothing; it may be slovenly justice, but so precious a thing 
is justice that I should rather have even slovenly justice 
than the absolute peremptory and inflexible denial of all 
justice." — Speeches, vol. 2, pp. 509, 510, 511. 

Mr. Brougham proceeded to point out in what 
manner the existing Local Courts might be usefully 
added to and extended, advising that in many cases a 
jury should be dispensed with, and giving a general Junes may 
outline of the proposed constitution of the Court. His ^thT^"*^ 
remarks on these cases in which trial by jury is re- 
tained are most valuable in a general point of view 
as bearing upon the question, whether unanimity in 
juries is desirable. 

^ In cases where there is conflicting testimony — in cases 
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lierc it may be necessary to contrast ilocumentary vith 
al evidence — in caaes of that kind I would have a jnrv, 
f'lr 1 know of no mode no perfect, where there ie tn be a 
de<-isioD on contradictory evidence, as that of fls^mbling' > 
number of uien — I will not say twelve, fur there is itotbing 
ill the particniar number— of different feelings and habits 
of thinluD<{, and let them, after an investigatioo of the 
vhole case, pn)nounce upon it bj tbeir verdict ; but I 
would not have that verdicl the verdict of ihe niBJcirit]', 
fur, parndoiical sa it may Becm, I would have a fiirced 
unaniniitj among the jury. Were it otherwise, there 
nould uerer be that patient investigation which is necea* 
sarj to come to the truth. There would be cries of 'Quee- 
tion,' such aa are sometimes heard in larger and less 
Judicial Assemblies. There is, in short, no more etfectual 
way of coming at [he truth than such a trial in such cases. 
In them, then, 1 would have the mutter decided by the 
jury. I would also have juries in cases where damages are 
10 be asaesied in cases or tort, seduction, assault, and tres- 
pass, and even in attacks on properly, as well as in peraonal 
wrongs, bnt there are many cases in which they might well 
be dispensed with. I repeat that 1 stale this not from 
under-valuing in any d^ree the advantages of that great 
Inftitntion, for I hope the time is not far distant whei) il 
will become peneral throughout every pari of the Empire." 
— Speech on Local Courta, vol. 2, p. 517. 

It IB to be observed that juries are raade ose of in 
the County Courts, not ivitli reference to any parti- 
cular description of action as here suggested by Mr. 
Brougbam, but according to the amount of damages 
or sum of money Bued for. Where the plaint is for a 
sum above £5, each party on his application may obtain 
a jury, consisting of five men, and the Judge may direct 
1 a jury in all cases. Tbe cjualili cations of the Judge 
are nest adverted to, it being important to the e^ctual 
administration of justice that he should possess con- 
siderable learning and experience. " He ought also 
to be well paid, for if the public etpecta that his 
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whole time should be devoted to his duties, they 1830. 
should pay him well for it." We insert this passage '. 
because the principle adopted hitherto has been to 
give the Judge so low a salary, that lawyers in tole- 
rable practice, and with any prospects of professional 
success, will not accept the office of County Court 
Judge, and thus the local tribunal does not hold that 
position in the public estimation to which its import- 
ance is entitled. 

The appeal from the decision of the Judge of the Appeal 
Local Court Mr. Brougham proposed should be to the to the judge 
Court of Assize, where it should be reviewed in the 
presence of the local Judge, but without his having 
any share in the determination of the appeal. The 
disadvantages arising from the contrary practice in 
the superior Courts had not escaped his vigilant ob- 
servation, and he thus commented on them : — 

^'Reason and experience have shewn to those who are inconveni- 
conversant with the practice of our Courts the very great peai toule 
inconvenience of allowing the Judge, from whose opinion same tri- 
an appeal is made, to have a voice m the decision of that ^"°*^- 
appeal. It often happens that he gives a tone to the feel- 
ing of the Court in favour of the opinion which he has 
given in the Court below, and the result is, in some in- 
stances, where a Judge has fallen into an error — for Judges 
may err as well as other men — that the error is adopted by 
his brother Judges, and thus confirmed by the decision of 
the whole court.' — Speeches^ vol. 2, pp. 519, 520. 

The subject of Arbitration is dwelt upon in this 
speech, as it had been in the one on Law Eeform, at 
considerable length. The best interests of the client 
would, he urged, be best secured by the process of 
litigation encountering obstacles at the outset, and 
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1830. thus would be avoided the disappointment felt hj 

suitors at the necessity of referring causes when 

brought on for trial, and when almost every expence 

had been incurred* 

ExteruAoa <A jj'q topic has bccu morc strenuouslv and persever- 

tbe ayscein of • • * 

Arbitration iDfi:ly advocated by the great Dsither of Law Eeform 
<^- than an enlargement of the system of Arbitration, not 

as it is now in practice, but in the earliest stages of the 
cause. We accordingly find propositions of this nature 
in almost every Bill introduced by him for the exten- 
sion of the jurisdiction of the County Courts, and 
although these have not been adopted to the fullest 
extent, yet the last Common Law Procedure Act, 
17 & 18 Vict. c. 125, empowered the Judge of any 
Superior Court, either before or at the time of trial, 
to refer causes involving matters of account to the 
decisions of Judges of County Courts. A subsequent 
statute however, introduced without consideration, 
and carried hastily through Parliament, has revoked 
this power, much to the annoyance of Lord Brougham. 
Many other actions may be tried in these Courts by 
consent, but as the consent of both parties is required 
Hucc4>Mof the permission is a dead letter.* The complete 
courti!^ success of the system of local judicature cannot 
but afford the most unqualified satisfaction to Lord 
Brougham, even although at the present time it falls 
short in some particulars of the wishes and intentions 



* Here the remedy is very clear, vis., to permit the plaintifis in 
all actions of whatsoever character and amount, to initiate the suit 
in the Local Court, giving power to the defendant to remove cases 
before a higher tribunal of a certain description and above a certain 
aroouot. 
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of its founder. It was only at the close of the session 1830. 
of 1857, if we may except Insolvency practice, that 
Equitable Jurisdiction has been confided to it, in the 
shape of contentious jurisdiction in Wills up to a 
certain amount in both Personalty and Eealty. 
Other improvements have yet to be added. If to this 
contentious jurisdiction in Wills be added hereafter 
that in deeds to a certain amount, the taking of ac- 
counts in trust estates, the empowering legatees to 
sue executors and administrators, not only will the a fusion of 

, Law and 

weight and influence of the Court be greatly increased Equity 
by the more fully recognised combinations of Law and greatly en- 
Equity, but its useful character as a tribunal accessible usefulness. 
to the humbler classes of society will be more exten- 
sively developed. 

The increasing strife and excitement on the subject 
of Parliamentary Eeform, as well as the serious oppo- 
sition threatened to the measure in the House of 
Lords, rendered it impossible for Mr. Brougham to 
persevere with the Local Courts Bill in the session of 
Parliament which preceded the death of G-eorge the subject'of 
Pourth. In the short interval which occurred before Trade a^ain 
the dissolution consequent on that event, he took an 
opportunity of again moving a resolution in the 
House of Commons on the subject of the Slave Trade, 
with a view of procuring its final abolition in our 
Colonies. Notwithstanding the motion was negatived 
by a majority of 29, the numbers being 27 in its 
favour and 56 against it, the speech delivered by Mr. 
Brougham on that occasion had a most important 
effect upon his election for Yorkshire, which shortly 
afterwards occurred. In the preceding year he had 
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1830- rcaigneJ Lia seat for "Winchelsea, after representing 

that liorougli in four Parliaments, in consequence of 

the Marquia of Cleveland, in whose interest he had 

heen returned, giving his support to the Adrainistra- 

I tion of the Duke of "Wellington. He then sat for 

I Knareshorough, under the patronage of the Duke of 

Devonshire, till the di a solution which took place on 

^iT^So'^ the 13th of July. The peroration of bis speech on 

^iM»- j|j„ Eastern Slave Trade contains one of the most 

powerful appeals to be found in the annals of Britiah 

oratory, 

" In Tain you tell me," he exclaims, apostrophizing the 
Senatt of his Country, " of laws tbat aanction such a ultum 
as that of a piftiiter to property in his slaves. There is a 
law above ail the enactmeats of human codes — the same 
tbroughuut the world — the same in all times — auoh as it 
was before the darEng genius of Columbus pierced tbe night 
of a^es and opened to one world the sources of power, 
wealth, and knowledge,— tii another all unutterable woes. 
Such it is at this day. It is the law written by tbe fiiiaer 
of God on the heart of man, and by tbat law unchangeable 
and eternal, while men despise fraud and loathe rapine and 
abhor blood, they shall reject with indignation the wild and 
guilty fantasy tbat man can hold property in man. In vain 
you appeal to treaties, to covenants of the Almighty, 
whether the Old Covenant or the New denounce such 
unholy pretensions. To those laws did they of old refer 
who maintained the African trade. Such treaties did they 
cite and not untruly ; fur by one shameful compact you 
bartered the glories of Blenheim for the truffle m blood. 
Tet, in despite of law and of treaty, that infernal traffic is 
now destroyed and its votaries put to death like other 
pirates. Uow came this change to pass? Nut assuredly by 
Parliament lea<ling the way, but the country at length 
awoke. The indijiimtiikii of the Feiiplc was kindledj it 
descended in thundur and smote the traffic, and scattered 
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country is once more awake — awake to the condition of 1830. 
negro slavery : the same indignation kindles in the bosom of 
the same people : the some cloud is gathering that anni- 
hilated the Slave Trade> and if it shall descend again, they 
on whom its crash may fall, will not be destroyed before I 
have warned them ; but I pray that their destruction may 
turn away from us the more terrible judgments of God." — 
Hanoood, pp. 358, 359. 

When the new Parliament met, the first step taken Meetinp of 
by Mr. Brougham, in his capacity as member for one piS-Sament. 
of the most powerful constituencies in the kingdom, ^^^l, 
was to give notice of a motion on the subject of Par- Yorkahire. 
liamentary Eeform. He was not, however, destined 
again to deliver his sentiments to the House of Com- 
mons on this momentous question. The resignation Resignation 
of Sir Robert PeePs Cabinet followed the defeat of Ped's caw^ 
the Administration on the proposition of Sir Henry "®*' ' •« 

Parnell to refer the settlement of the Civil List to 
a select committee. On the 22nd November Mr. 
Brougham took his seat on the woolsack as Lord 
Chancellor, and on the following day the patent of his Mr. Broup- 
peerage as Lord Brougham was made out. At the loS cSS'-^'' 
same time he brought into the House of Lords, and S^^edTJiii 
laid upon the table four Bills, viz., the Local Courts b«>»s»»«°»- 
Bill, which had been withdrawn from the Commons at 
the close of the last session of the late Parliament, 
two Bills for regulating the Practice of the Court of 
Chancery, and a Bill for establishing the Court of 
Bankruptcy. The agitation respecting Parliamentary 
Keform, however, continuing to increase, all these 
Bills were shortly afterwards abandoned. 

The extraordinary activity and energy of the new 
Lord Chancellor at this period of his career are thus 
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1830. 

HiB actirf ty 
described 
by Sydney 
Smith. 



Miseries and 
delays of 
ttieCoorti^ 
Chancery. 



graphically described by Sydney Smith, in a speech 
delivered upon the subject of the Eeform Bill, while, 
however, he adverts in somewhat harsh terms to his 
predecessor in office. "Then, look at the gigantic 
Brougham, sworn in at twelve o'clock, and before six 
p.m. he has a Bill on the table abolishing the abuses 
of a Court which has been the ciu^e of England for 
centuries. For twenty-five long years did Lord Eldon 
sit in that Court, surrounded with misery and sorrow, 
which he never held up a finger to alleviate. The 
widow and the orphan cried to him as vainly as the 
town-crier when he ofiers a small reward for a full 
purse. The bankrupt of the Court became the lunatic 
of the Court. Estates mouldered away and mansions fell 
down, but the fees came in and all was well ; but in an 
instant the iron mace of Brougham shivered to atoms 
this House of Fraud and of Delay. And this is the man 
who will help to govern you — who bottoms his re- 
putation on doing good to you — who knows that to 
reform abuses is the safest basis of fame and the 
surest instrument of power — who uses the highest 
gifts of reason and the most splendid efforts of genius 
to rectify all those abuses, which all the genius and 
talent of the profession have hitherto been employed to 
justify and protect. Look you to Brougham, and turn 
you to that side where he waves his long and lean 
finger, and mark well that face which Nature has 
marked so forcibly — which dissolves pensions, turns 
jobbers into honest men, scares away the plunderer of 
the public, and is a terror to him who doeth evil to 
the people!"* Sydney Smith adds, in a note to this 



* Sydney Smith's Works, Longman & Co., 1854, p. 566. 
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passage published in his works, that Lord Lyndhurst 1830. 
is an exception to those eminent lawyers, whom he 
thus describes as being willing to perpetuate the 
abuses of the Court of Chancery. 

In the midst of the absorbing interest produced by 1831. 
the discussion of the Eeform Bill in both Houses of 



Introd action 

Parliament during the year 1831, Lord Brougham of the Bank- 
found time to bring forward again the Bankruptcy and also of 
Bill which had been withdrawn in the preceding ses- amend the 

•i_j_i«-Li t t • • 'J* procedure 

mon, but which he now succeeded in carrying; it is of the Court 
the statute 1 & 2 Wm. 4, c. 56. He also, again intro-' ® a^cenr- 
duced a Bill to provide for the more expeditious ad- 
ministration of justice in the Court of Chancery ; but 
the very powerful opposition he encountered precluded 
all hope of its success. This occurred on the 28th second read- 

^ ing of the 

September, and on the 7th October he supported the ^^^'"ij^? 
second reading of the Eeform Bill, which was thrown 7th October. 
out in the Lords by a majority of 41. The Commons 
in no way discouraged by this defeat, passed the Bill 
again on the l7th December by a majority of 102, 
and when it reached the Lords, the second reading 
was carried, on the 9th April, 1832, by a majority of 1832. 
9. On the 7th May the Lords went into committee 
on the Bill, when, on a proposition made by Lord 
lijmdhurst to postpone the consideration of Schedules 
A. and B. until C. and D. had been disposed of, the 
Ministiy were in a minority of 35. The resignation Resignation 
of Lord Gbrey's Cabinet immediately took place ; but Grey's ca- 
the Duke of Wellington, who was summoned to the 
councils of the Sovereign, not being able to form an 
Administration, Lord Grey returned to office, and 
with him Lord Brougham again as Lord Chancellor. 
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The Bubtiei[ueiit events aru n^ell knowD. Notwith- 
atandiiig that a quarter of a century bns piissi^d sinee 
the period of which we are speaking, and we are now 
entering upon the diacusHion of a further Extension 
of the Fraiichiae, rendered necesaBry by the progresa 
of Education, aud by the general feeling that a share 
of political power may safely and even advantageously 
be imparted to the lower classes of the community, 
although wars and rumours of wars have 8in;:e occu- 
pied our thoughts, our interests and our ambition, yet 
^tUl the picture of those thriliiiig times ta before ua in 
all its vivid colours, and the roaring of the waves of 
that popular tumult is still sounding in our eara. 
Of those who took a prominent part in those memo- 
rable transactions, some few remain among us to re- 
gulate and direct the more tninijuil changes, already 
promised and soon to he conceded to Popular Opinion, 
more powerful than Parliament itself Brougham, the 
veteran champion of Human Progresa; Lyndhurst, 
"the old man eloquent," the Nestor of debate; Kua- 
aell, earnest, thoughtful, and full of courage, hut no^ 
unfrequeutly paying too costly sacrifices to power ; 
Palnierston, English in honesty and heart, ever con- 
ciliating opposition and cementing friendship, hut the 
spoilt child of Administrations, breaking his plaything 
almost the moment he has got it into his hands. 

The third reading of the Keforra Bill passed the 
Lords on the 4th June, by a majority of 84, and oa 
the 7th it received the Hoyal Assent. During the 
same session Lord Brougham assisted in carrying two 
Bills introduced by Lord Tenterdeo, and founded oq 
the report of the Eeal Property CommiBsioiiBrs, viz. 
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the Stat. 2 & 3 Wm. 4, c. 71 (1st August, 1832), 1832. 
entitled An Act for shortening the time of Prescrip- 
tion, and the stat. 2 & 3 Wm. 4, c. 100 (9th August, 
1832), entitled An Act for shortening the time re- 
quired in Claims of Modus Decimandi, or Exemption 
from Tithes. He also himself carried the 2 & 3 Wm. 4, various 
c. 92,* by which the power of the Court of Delegates in introduced 
ecclesiastical and maritime causes was transferred to Brougham. 
his Majesty in Council, and the stat. 2 & 3 Wm. 4, 
c. Ill (15th August, 1832) ,t for abolishing many Biiifor 
sinecure offices in the Court of Chancery. When l^,^^^^^ 
we consider the labours which Lord Brougham under- J,^S?f o? *^* 
went in connection with his office as Lord Chancellor, chancery. 
and with his duties as Speaker of the House of Lords, 
during this most arduous session, in the course of 
which he delivered speeches, each of several hours 
duration, that he could find time to superintend those 
measures is most astonishing. 

The agitation of this great question had no sooner, 
subsided than he applied himself as vigorously as 
» before to the prosecution of those questions, con- 
nected with the improvement of the Law, which he 
had advocated in the Lower House, and which he 
now considered his position as Lord Chancellor would 
powerfully aid him in carrying. On the 7th March, 1833. 
1833, he brought in a Bill to carry into effect the recom- 
mendations of the Common Law Commissioners re- 



* Act fo» transferring the powers of the High Court of Dele- 
flnites» both in Ecclesiastical and Maritime causes, to his Majesty in 
Council. 1 832. 

t Act to abolish certain sinecure ofiBces connected with the 
Court of Chancery, and to make provision for the I^rd Chancellor 
on his retirement from office. 1832. 
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1833. gpecting trial and procedure, and also to enable the 
Bill for r Jiidges to regulate pleadings. The suggestions and 
lating trial co-operation of Lord Lyndhurst tended greatly to the 
dure. carrying of this measure, which has been productive of 

the most important results. It is the 3 & 4 Wm.4,c.42.* 
On the 28th March Lord Brougham again introduced 
UMofti!e' liis Local Courts Bill ; it passed the second reading, but 
Local Conrte after much discussion and the final settlement of its 

Bill. 

detailsin committee, itwas unfortunately thrown out by a 
majority of two on the third reading. Lord Lyndhurst, 
in this instance, giving his opposition to the measure. 
In the same session several Bills were introduced by 
Lord Brougham, but without success. Among these 
were Bills for regulating the practice of the Court of 
Chancery, for establishing a Court of Appeal in Chan- 
cery, and for amending the proceedings in the Insol- 
vent Debtors Court. All these measures dropped 
du«ed"fo2tti- ^®^ore they reached a third reading. He was more 
J^i^the successful in introducing several Bills founded on the 
^'^J^^Pro- report of the Beal Property Commissioners, and here 
raiMionen. he had Lord Lyndhurst's powerful assistance and 
support. These passed the Legislature in the course 
of the session. They are the stat. 3 & 4 Wm. 4, 
c. 27 (24th July 1833) for limitation of actions and 
suits relating to Heal Property ; the stat. 3 & 4 Wm. 4, 
c. 74 (28th August, 1833) for the abolition of Fines 
and Becoveries, and the stat. 3 & 4 Wm. 4, c. 106 
(29th August, 1833) for Amendment of the Law of 
Inheritance. 

In this session, too, Lord Brougham carried the 



* Act for further Amendment of the Law and the better Advance- 
ment of Justice. 1833. 
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Stat. 2 & 3 Wm. 4, c. 41 (14th August, 1833)* for 1834 
improving the Administration of Justice iu the Privy ~ 

Council. The Parliament met on the 4th February bui for es- 
in the following year, and on the 26th JVIarch he tSe^cen^ai 
brought in his Bill for improving the system of ad- coSt"*^ 
ministering justice in the Criminal Courts of the 
Metropolis. This important measure, by which 
offenders in and near London are brought to speedy 
justice, and thus the expence and evil of lengthened 
imprisonment are much diminished, passed Parliament 
without alteration, almost without opposition, and be- 
came law on the 25th July, by the stat. 4 & 5 Wm. 4, 
c. 56.t It is one of the most useful of those statutes 
for which the country is indebted to Lord Brougham, 
and it is very desirable that a similar measure should 
be made applicable to all large towns, occasioning a 
clearance of the gaols every six weeks. The length 
of time elapsing generally over the country between 
commitment and trial, is one of the defects in our 
system of jurisprudence still susceptible of amend- 
ment. Lord Brougham accompanied this measure by bui for the 
a Bill for the appointment of a Public Prosecutor, but SF ^Pubif" *^ 
this was lost in consequence of a change of Ministry, ^''oseciuur. 
which shortly afterwards took place. 

Upon the resignation of Lord Grey, Lord Melbourne 
had succeeded to the helm of affairs, but had not long 
continued in that position when the death of Earl 
Spencer, and consequent removal of Lord Althorp to 



* Act for the better Administration of Justice in his Majesty's 
Privy Council. 1833. 
f Central Criminal Court Act. 1834. 

Gt 
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tbe Tipper Koose, left him without a CI 
the Exchequer and leader in tbe Ilouse of Conimoiie. 
While he was endeavouring to supply these vacant 
offices, Hia Majesty eeut for the Duke of WelliDgton, 
a step which led immediately to the resiguation of 
Lord Melbourne's cabinet, A short interregnum took 
place, during which the Duke held the seals as one of 
the Sccretories of State, until the return of Sir B. Peel 
from Italy. On bis arrival Peel became Premier, and 
. a dissolution took place. On the 19th July the new 
Parliament met, when the MiniBtry suffered their first 
defeat on the queetion of the Speakership, Mr. Aber- 
cromby being elected by a majority of six over bis 
opponent Mr. Manners Sutton. This defeat, in a 
House mustering G26 members, shewed plainly that 
the Conservative G-ovemment could not hold its 
ground. Sir E. Peel, however, did not immediately 
resign, but struggled on against very powerful oppo- 
sition until the 30th March, when a division took 
place upon the proposition of Lord John HussoU to 
apply any surplus jevenuea of tbe Irish Church, not 
required for the spiritual purposes of that Church, to 
the moral and religious instruction of the people, with- 
out reference to differences of religious opinion. 

The Ministry on this occasion sustained a more 
signal defeat than when its strength had been tested 
by the choice of a Speaker, many of the opponents of 
the Administration having on the former occasion been, 
unwilling to remove Mr. Manners Sutton from the 
chair. After a debate of four nights duration the 
numbers were, in favour of Lord John KuBsell'a motion 
322, against it 2&9 -majority 33. The fate of Sir B. 
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Peel's cabinet was sealed by a second defeat on the 1835. 
same question, Lord John Eussell moving a few nights ] 

afterwards, and carrying his resolution by a majority u^^Kr- 

^_ tf w plus r6 veil UC8 

of 27 in a House composed of above 600 members, of the Irish 
" That it is the opinion of this House that no measure secular pur- 
on the subject of Tithes in Ireland can lead to a satis- ^^^' 
factory and final adjustment which does not embody 
the principle of the foregoing resolution." On the 
9th April Sir R. Peel resigned office, and on the 18th 
of the same month the list of Lord Melbourne's Cabi- 
net was made public, Lord Brougham's name appear- 
ing in it, but not as a member of the Cabinet. The 
office assigned to the former Whig Chancellor was 
that of Lord Keeper and Chairman of the House of 
Lords. It is beyond the province of this Review to Lord Mei- 

-_ i«-r»T !• bourne re- 

State more oi Lord Brougham s Parliamentary history turns to 

than is sufficient to serve as a guide and index to the Lord Brou^r. 

legislative enactments which he may be said to have hlH^e'/chan- 

originated, and to illustrate the unremitting zeal dis- ^^^^^' 

played by him in promoting measures for the public 

welfare. Suffice it to say that his exclusion from the His conduct 

councils of his Sovereign did not damp his ardour, nor sion. 

did he permit his private feelings to interfere in the 

slightest degree with his sense of public duty. On He again 

the 23rd May, 1835, he again brought forward the Buionthe 

subject of Education, dwelling in his speech particu- Education in 

larly on its advantages as a preventive against crime, 8i)eech. 

and referring with much satisfaction to the system 

of infant schools then recently established. 

" I consider," he says, " the institution of Infant Schools 
one of the most important improvements, I was going to say 
in the Education, but I ought rather to say m the civil 

a 2 
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Fility of this Country, that have for centuriea been made. 
believe no one who bus hod an opportunity of observing 
tboBe institutions, will feel the least liesitBtion in assenting 
to tbia opinioD ; and in confessing liow desirable it is that the 
BTitem should be generally adopted. But I wish now par- 
ticularly to call the attention of the House to the reasons of 
fact, on which alone the usefulness of Infant Education ia 
established. I assert that we begin much too late in the 
educBtinn of children. We take for granted that they can 
learn little or nothing under six or seven years old, and we 
thus Inse the very beat season of life for inslruction. Who- 
ever knows the habits of children at an earlier age than that 
of six or aeven — the age at which they generally attend the 
infant schools — whoever understands their tempers, their 
habits, their feelings and their talents— is well aware of 
their cupacitj^ of receiving instruction long before the age of 
six. The child is at three and four, ana even parCisJIy at 
two years, and under, perfectly capable of receiving that sort 
of knowledge which forma the basis of all education ; but the 
observer of children, the student of the human mind, has 
learnt only half his lesson, if his experience has not taught 
him something more. It is not enough to say that a child 
can learn a great deal before the age of six years ; the truth 
is that he can learn, and does learn a great deal more before 
that age, than all he ever learns or can learn in oil his alter 
life. His attention is more easily roused in a new world — 
it is more vivid in a fresh existence — it is excited with less 
effort, and it engraves ideas deeper in the mind. His memory 
is more retentive in the same proportion in which his atteu- 
tjon is more vigorous ; had habits are not yet formed, nor is 
his judgment warped by unfair bias ; good habils may easily 
be acquired and the pain of learning be almost destroyed; 
a state of listless indifference has not begun to poison all 
joy, nor bus indolence paralysed bis powers, or bad passions 
quenched or perverted useful desires. He is all activity, 
inquiry, exertion, motion — he is eminently a curious and a 
learnbg animal, and this is the common nature of all chil- 
dren, not merelv of clever and lively ones, but of all who 
arc endowed with ordinary intelligence, and who in a few 
yt'ors become through neglect the stupid boys and dull men 
wo see. The child when he first comes into the world may 
van very little for what is passing around him, although he 
is of ticcessily always learning something even at the first ; 
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but alter a ccrtuio period lie is in a rapid progress of in- 183S. 

Btruction ; hia curiosity becomes irrepressible j the thirst 

for knowledge U prcdoralnating in his mind, and it is as Rapidii)' of 
nniveraal as insatiable. During the period between the '^''^}"^ 
ages of eighteen months or .two years and six, I will even ufknonitij^ 
B^ and five, he learns much more of the material world — bythfm 
of his own powers — of the nature of other bodies, even of ^^^ 
hia mind and of other mindd, than he ever after auiuirea 
daring aii the jeara of boyhood, youth, and manliood. 
Every child, even of the most ordinary capacity, learns 
more, gains a p-eater mass of knowledge and of a more 
useful kind at this tender a^, than the greatest philosopher 
is enabled to build upon it during the longest life of the 
moat successful investigation. Even were he to live to 
eighty years, and pursue the splendid career of Newton or 
La Place, the knowledge which the infant stores up, the 
ideas which are generated in his mind, are so important that 
if we could suppose them to be afterwards obliterated, all 
the learning ol a senior wrangler at Cambrid^, or a first- 
dasamnn at Oxforil, would be as nothing to it, and would 
literally not enable its victim to prolong hia existence for a 
week. Thia being altogether undeniable, how is it that so 
much is learned at this tender age? Not certainly by 
teaching or by any pains taken to help the newly-arrived 
guest ot thia world. It is almoat all accomplished by his 
own exertions, by the irrepressible curiosity, the thirst for 
linowlcdge only to be appeased by learning or by the lassi- 
tude and the sleep which it superinduoea. It is all effected 
by the instinctive spirit of inquiry which brings his mind 
into a perpetual course of induction, engaging bim in a 
series of experiments which begin when he awakes in the 
morning and cmly ends when he falls asleep. All that 
be learns during those years he learns not only without 
pain, but with an intense delight — a relish keener than any 
appetite known at our jaded and listless age— and learns in 
one-tenth of the time which in after life would be reqttired 
for its acquisition." — Speechei, vol, 3, pp. 233, 234. 



^_ Pasaiag from Infaat Schoola to the subject of of- i 

^H fences committed by the youth of both sesea only J 

^n slightly removed from infancy, we find some profound ) 
^^friobaervatioDS upon the total inefficiency of Puniahmeikt 
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as a menns of correcting bvU liabita. At a period when 
the reformation of the young offender has been forced 
upon the national attention, the diecontinuance of 
Transportation having rendered a policy expedient and 
even necessary, the adoption of which our sense of the 
moral and religious welftire of the people had failed to 
press upon us, the reflections of Lord Brougham upon 
the mode whereby vicious habits are yielded to or 
combated, and upon the orgauizatiou of the criminal 
mind, are extremely valuable and interesting ; — 

"It appears to me evident that all who have diaeussed 
the question of crime anil panishment, have proceeiled 
upon an erroneous suppoeilion. They have al! nEsumed, 
that a person making up his mind about coiomitting an 
offence against the Ian, is a reasoning;, provident, calculating 
Being. Hiey have all argued on the sapposition, that a 
man committing a robbery on the highway, speculates, at 
the moment of planning bU expedition, ujion the chance of 
being banged for it ; or that a man projecting forgery, is 
nell aware of the punishment which awaita bim, and t'eele a 
conviction that he shall suffer it. Ail reasoners upon thia 
subject have gone upon the assumption, that the individuals 
who commit crimes, calculate beforehand the conaequencea 
of their conduct, as the merchant, in his counting-house, 
reckons on the chances of profit and loss in his speculations ; 
or the farmer— (if indeed farmers ever calculate) — on the 
crops, the markets, and the seasons. That is tbe first 
mistake ; but there is another not less detrimental to the 
argument. It ia equally assumed, that the individual is, at 
tbe time of making the supposed calculation, unbiassed and 
free io his mind— that he considers the eubject with calm- 
ness and deliberatioti — in short, that he is altogether in the 
same frame of mind in which we are ourselves, when devising 
the punishment for his offences — whereas be is almost 
invariably under the influence of strong excitement r he baa 
lost his money at the gaming table, and is ruined if ha 
cannot pay it or replace it— he ought to have calculated 
before be went there, and be might then have reasoned ; but 
that is not the moment to which the penal denunciations are 
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sdiiressed — he thinks not at all till be feels the cnnaequencea 1835. 

of his imprudence, and has debts to pay after his Iosbcb— ' 

has a famdy and station to support in spite of them ; and whnt influ- 
Ihen cornea the question, what ahall he do — and then he is '"^'j^' 
suppcoed to count the risk of detection, conviction, and 

Eauishment, if he plunges into a course which will relieve 
\m from his presaing ciubarraaaments. !□ circumslBncea 
like these, I very much doubt his calculating at all ; for 
what fills his nhole mind is his ruined condition ; he feels 
much; he fears much; and he is disordered in his under- 
standing, by the vehement desire to escape from the endless 
difficulties into which his rnth imprudence has hurried him. 
In such a Irame of spirit he Is little likely to pause and 
conaider. But suppose him to calculate — his reckoning will 
not he so much of the amount of danger hi he encountered 
by the criminal act, as of the utter ruin and disgrace in 
store for him if be bo a defaulter. The truth is, that men 
rush on the commiasion of the greatest crimes, under the 
Homioion of passiooa which laj iheir reason prostrate. The 
n'GBtest of all enormities are invariably committed under 
tlie influence of mighty excitement. It is the madness of 
lust, and a rape is perpetrated — or the fury of revenge, and 
murder is done — or hatred la wrought up to frenzy, and 
houses are burnt or demolished ; the stings of conscience 
being felt afler the olTence, and in the calm that succee<ls 
the tempeaC ofpasaion. Even offences of a more solid kind, 
those against ^^perty, and which are more connected with 
speculation, are planned with such a desire of obtaining the 
thinga Bought aner, to supply some necessity, or gratify 
some propenaity, that in estimating the risk of detection 
and punishment, hardly a thought is bestowed on those 
dangers ; so that altogether very little reliance can he placed 
OD the deterring influence of punishments, whether seen or 
only heard of. But if punishment is inefEcient, I am sure 
that prevention is effectual. The schools which have already ^^^Bt^^ 
been established for children at the ages of seven, eight, than punisii- 
nine, and ten, exhibit results consolatory as far as they go; "'='''■ 
but tbeie are very ineffectual instruments of improvement 
compared with those which I wish to see established, where 
the child at the earliest age may be taken under the fostering 
care of the instructor, — where the acquisition of vicious 
habits may be effectnally prevented, and the principles of 
virtue may thus early he instilled into the mind — where the 
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foundation maj be laid for intellectual as well u tnontT I 
culture, and where, above all, the babita of prudence, in- 
duatrj, anil self coutrol maj be taiigjit at a scaaiin wfaen 

, lasting habits are easily acquired. It^ at a verj earlj age, 
a Bysttiu or inslruutiun is pursued by vrbich a certain decree 
of independent feeling is created in the child's mind, while 
all mutinous and perverse disposition is avoided, — If diia 
svatem be followed up hj a constant instruclion in the prin- 
ciples of virtue, and a corresponding advancement in mtd> 
leclual pursuits, — if during the most critical years of bis 
life his unilerstanding and bis feelings are acciistunied onlr 
io sound principles, and pure and innocent impressions, it 
will become aluiost impiisaible that he should afterwao^i 
take to vicious courses, because these will be utterly alien 
to the whole nature of bis being. It will be as difficult for 
him to become criminal because as foreign from his confirmed 
habits, as it would be for one of your Lurdships to go out 
and rob on the highway. Thus to commence the education 
of youth at the tender age on which I have laid so much 
stress, will, I feel confident, be tbe sure means of guarding 

J society against crimes. I trust everything to habit — habit, 
upon which in all ages tbe Lawgiver as well as the School- 
master has mainly placed his reliance — hubit which makes 
everything easy, ana casts all difficulties upon the deviation 
from the wonted course. Make sobriety a habit, and iotem- 
perance will be hateful and hard — make prudence a habit, 
and reckless profiisacy will be as contrary to the nature of 
tbe child grown and adult as the moat atrocious crimes are 
to any of your Lordships, Give a child the habit of sacredly 
regarding truth — of carefully respecting tbe property of 
others, of scrupulously abstaining from all acts of impro- 
vidence, which can involve him in distress, and he will just 
as tittle think of Ij^ing, or cheating, or stealing, or running 
in debt, as of rushing into an element in which he cannot 
breathe."— SpeecAei, vol. 3, pp. 241, 242, 243. 

A aeries of resolutions embodying the suggestions 
and recomuieiidatioiis made in this speech for the 
further promotion of Education, and Ini'aut Schooh 
especially", were moved by Lord Brougham at its close, 
but iu consequence of the attention of Parliament 
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being engrossed by the state of parties, consequent 1836. 
on the late political changes, he introduced no Bill 
upon these questions : the same topics were, however, 
very forcibly urged by him in an address to the mem- 
bers of the Manchester Mechanics' Institution on the 
occasion of a meeting at which he presided in that 
town on the 21st July in that year.* He continued to sir charies 
hold his anomalous position as Chairman of the House comel Lord 
of Lords, without a seat in the Cabinet, until the 15th ^^*"^®""*'* 
January, 1836, when Sir Charles Pepys, Master of the 
Soils, was appointed Lord Chancellor, and took his 
seat upon the woolsack when Parliament met on the 
4th February, with the title of Lord Cottenham. 

From that period all connection between Lord LordBroug- 
_- T 1 -»*■ n AT'. . • hajn's con- 

Brougham and the Melbourne Administration termi- nectioii with 

nated. We are henceforth to regard him in an inde- of Lord 
pendent position, unshackled by official restraint, and ceases. 
devoting, without party bias, the powerful energies of 
his intellect to purposes having for their object the 
advancement of the general good, a determined enemy 
of abuses in whatever political soil they may have been 
fostered, and giving a generous and cordial support in 
his place in the Legislature to the Councils of his 
Sovereign, whatever may have been the ingredients 
composing them, where in his judgment the measures 
of the Government have been characterized by pro- 
gressive, but temperate reform. Brilliant as had been Observations 

, on his con- 

the career of Lord Brougham antecedently to this duct as a 
period, prominent as had been the position he had since that 
occupied in the public eye by his eloquence and talents, ^ 

* Speeches, vol. 3, p. 155. 
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1836. the course he has pursued as a legislator and a states- 
man since the close of his official life, has been far 
more fruitful of benefit to his country, than if he had 
lavished that eloquence and those talents, upon the 
advancement of personal ambition, or the unprofitable 
issue of political strife. While others have enjoyed 
the cheers of temporary popularity, he can point to 
the Statute Book as the silent but durable monument 
of his fame ; while many, his inferiors in capacity, 
have basked in the sunshine of courtly favour, he has 
toiled long and disinterestedly in his country's service 
with no other prospect or expectation than that of 
winning its esteem. 
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CHAPTER V. 

Introduction of Bills on Edncation—Local Courts Bill again introduced, 1887 
— Speecti on Negro Apprenticcsliip — Bills on tlie subject of tlie Slave Trade 
— Anecdote of a Slave Proprietor — Bribery Bill introduced — Acts relating 
to the Privy Council and Patent Laws— Institution of the Law Amendment 
Society — Passing of the Local Courts Bill — Report of the Select Committee 
of the Lords on Transportation and the punishment of Crime— Prison dis- 
cipline—Solitary, Separate, and Silent systems — Treatment of juvenile oi- 
feuders- Employment of Convicts— Liberation of Convicts after punish- 
ment—Capital punishments— Advantages of Moral and Religious Training 
— Great Speech on Law Reform, 12th May, 1848 — Laws— the makers of 
them — the way in which they are made — their promulgation and their admi- 
nistration — He passes in review the detective state of each department. 

The retirement of Lord Brougham from his place in 1837. 
the House of Lords, which occurred soon after his 
secession from the Ministry of Lord Melbourne, was 
not of long duration. In 1837 we find him on the 1st 
of December moving the first reading of his Bills on 
Education, which will be hereafber adverted to in the 
Summary prefixed to the list of Acts and Bills relat- 
ing to the subject. These Bills, although opposed 
in their principle to any compulsory system of Educa- 
tion, first suggested the idea, since adopted and carried 
into practice, of encouragement and control on the 
part of the Government, by a Board emanating from 
it. They also proposed the novel plan of giving the 
Parliamentary Franchise to the most proficient pupils. 
An Extension of the Suflrage, based upon an Educa- Educational 
tional Qualification, as distinguishable from that of foXpro-^ 
property or numbers, will probably be the portion of J^Jd Broug- 
any future Reform Bill most acceptable to the country, ^^' • 
With regard to the religious instruction to be fur- | 
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nished in the sclioola, the nnpedimeiit hitherto to all 
mprehensive schemes of Education, Lord Brougham 



the following remarks :- 



N<«m Ap- 
pnutlccittlp. 



made on this 

"Tbat there should be any clause In a measure of this 
' sort, excluding Religious instruction, no man in his sober 
aenacs cuuld ever for a moment dreiim. That there should 
be no exclusion of Religious instruction, but that, on the 
contrary there should be a. direct recognition of it. Is my 
Tery decided opinion. I certainly am one of those voo 
thinl; that the Bill should contain in pnaitiTe and express 
terms a provision, that in all schools founded, eKteadedi 
or improved under the Bill, the Scriptures shall be read. 
Accordingly, I have inserted a clause to that effect. When 
I say that tiie, Scriptures are one of the books which should 
be read in these schools, I of course mean that it should 
not be the only bnok read there, far from it r God forbid I— 
for the sake of Religion and of the Bible itself, God forbid I 
— hut tlint, as a part of the reading in such schools, th» 
Holy Scriptures should be used, with a proviso, of course) 
that any children of Jeivish or Boman Catholic parenta,' 
attending such schools, shall not be required to be present 
when the authorized version is rend, unless the parent ahoU 
desire it, is my clear opinion, and I have framed the pro- 
vision upon it. I have no doubt that this is &t and proper 
to be added to the Bill ; and 1 am certaio that it will still 
all differences upon the subject of a Nations! System of 
Education."— S^wecAe*, vol. 3, pp. 312, 313. 

We must not forget to mention that Lord Brougham 
again introduced hia Local Courts Bill ou the 20th of 
i'ebruary, 1837, but without aucceaa. In the foUow- 
ing year he delivered his celebrated speech on the 
immediate Emancipation of Negro Apprentices.— ^ 
{Speeches, vol. 2, p. 185). The resolutiona which he 
then moved were negatived by a majority of 27. 
Nevertheless the power of language displayed by him 
on that occasioo, and the powerful chain of reasomng 
with which he supported his arguments, afforded a 
moat convincing proof tliat tJio rumours for some time 
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industriously circulated respecting the impaired state 1837. 
of his health were entirely without foundation. The 
interval which occurred between the period we are 
speaking of and 1848, when he made his second great 
Speech on Law Eefonn, furnished us with the record 
of many important statutes carried and owing to him 
their authorship or their conduct through the Legis- 
lature. Not a Session of Parliament but bears testi- biu for pre- 

. 1 * 'J. J* J* J J* ±^ venting the 

mony to his capacity for amending and periecting our holding of 
jurisprudence. During that of 1837 he had introduced by"the^^* 
Bills to prevent the holding of Pluralities by the Clergy, ^^^«^- 
and to enforce more strictly their residence upon their 
benefices. The same year witnessed another attempt 
to succeed with the Local Courts Bill, and with that for 
Promoting and Extending Education in England and 
"Wales. The latter Bill contained a proviso empowering 
Boroughs to rate themselves for the purposes of educa- 
tion. None of these attempts were, however, success- 
ful. In the year 1839 Lord Brougham again brought 1839. 

forward, and with no greater success, two Bills having 

reference to the same subject, one for Kegulating Cha- 
rities, and the other almost identical with the Bill of 
1837. He was more fortunate with a Bill introduced 
upon the subject of the Slave Trade, that nefarious 
traffic being still carried on to a great extent under 
colour of the Portuguese flag. The statute 2 & 3 "Vict. 
c. 73,* authorized Portuguese vessels engaged in the 
Slave Trade, and other vessels not being justly entitled 
to claim the protection of the flag of any other State, 
to be detained, captured, and brought to adjudication 
in any of her Majesty's Courts established for this 

* Act for the Suppression of the Slave Trade. 
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purpose. In 1838 his efforts in the House of Lords 
already alluded to, had greatly tended to influence the 
GoTerumcnt and the Colonial Aaaenihlv in terminating 
the period of Negro Apprenticeship, and allowing it 
to expire on the lat of August, 1838, inetead of Ist 
of August, 1840, as had heeu origiiinlly fixed by the 
Act of 1833, It may bere be mentioned that Lord 
Broug-ham'a uncompromising hostility to the Slave 
Trade was the cause of his losing two eetates of con- 
siderable value, one in Barhadoes and the other in the 
North of England. The owner, a West Indian and 
large Slave Proprietor, had made Lord Brougham hia 
heir, hut on finding him a determined enemy of Negro 
Slavery he altered his will. Speaking of these estates, 
he had, before the alteration, observed in a letter to 
the intended Slave Proprietor, " Tour peasantry in 
Barhadoes are more comfortable than your peasantry 
in England." 

In the year 1840, with the co-operation of Lord 
Cottenhamj then Lord Chancellor, he carried the stati 
8 ife 4 Vict. c. 94,* by which proceedings in Equity 
were much simplified and facilitated, and some useleaa 
and e^ipensive ofSces were abolished. In 1841 he 
brought in hia Bill for the removal of those difiiculties 
and complications which surrounded copyhold tenure ; 
but the moat important clauses of hia Bill, viz., those 
making copyhold enfranchisement compulsory under 
certain conditions, were struck out in tlie select com- 
mittee of the Lords, and the Bill, being further cur- 
tailed in the Commons, constitutes the statute 4 4 5 

Justice in tba Court 
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Vict. c. 35, amended since by the 6 & 7 Vict. c. 78, 1842. 
and 7 & 8 Vict. c. 55. In 1842 the Local Courts Bill , ,^ ^ 

Local Courts 

was again, for the fourth time, introduced, but met bui. 
with the same fate as before. Nevertheless, in that 
year Lord Brougham succeeded in passing a most im- 
portant measure viz., the Insolvent Debtors Act,* 5 &6 
Vict. c. 116, and also the Act abolishing Arrest on mesne 
process, 5 & 6 Vict. c. 120, thus depriving the creditor 
of a privilege, which in that stage of the proceedings 
against the debtor he had uniformly denounced as ar- 
bitrary and unjust. Bribery at elections formed the introduction 
subject of a Bill also introduced in 1842, which con- biu. ' ^"^ 
tained a provision for indemnifying witnesses examined 
before a committer similar to that which is to be found 
in the 15 & 16 Vict. c. 57. Several very important 
measures passed the Legislature in 1843, having Lord 1 843. 
Brougham for their author. First of these may be 
mentioned the stat, 6 & 7 Vict. c. 98,t by which Slave 
Trading by British subjects in foreign countries was 
declared to be felony. So lucrative was this detestable 
traffic, that every attempt was found to be made to 
evade existing enactments and restrictions. The same 
observation applies to the present time, when the trade 
flourishes notwithstanding every endeavour to suppress 
it, and even while our cruisers are watching every 
creek and inlet of the African coast. It is onlv now 
beginning to be discovered, that the approach to the 
slave purchasing districts must be guarded no less 
carefiilly than the territory which furnishes the slaves, 
if we would effectually cut off the supply. Another ^^^ coun- 
important act carried in the session of 1843 was the ^* 

* Act for the Relief of Insolyetit Debtors. 1 842 

t Act for more effectually suppressing the Slave Trade. 1842. \ 
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Stat. 6 & 7 A'ict. c. 38, by which the powers c 
Judicial Committee of the Privy Council in respect b 
the trial of appeals from the Ecclesiastical and Admi' 
ralty Courts were greatly enlarged. "We may alw 
mention the stat. 16 & 17 Vict. e. 73,* to amend the; 

- Law of Coroners, and Lord Campbell's Libel Aet,r 
2 & 3 Vict, c. 73, which, however, feU very short of 
t!ie propositions made by Lord Brougham, inasmurfi 
as the aDegation of the truth of the matter alleged to 
be libellous in defence, is made applicable to private 
indictments, and does not extend to proBecutiona or 
informations for libel upon the Government. We, 
must not omit to advert to a statute most important 
to jurisprudence which passed tha Legislature in thi»i 
year, and for which the coimtry is indebted to Lord.' 
Deuman, viz., the G & 7 Vict. c. 85, for establishing J 

|_- the competency of witnesses interested in the Huit at 
issue. This was the first step to the far more compre- 
hensive measure carried by Lord Brougham in 1851, 
when parties were enabled to be witnesses on the trial J 
to establish their own ease. In 18+4 we have to as- 
cribe to Lord Brougham two useful statutes, viz., tlie 
7 & 8 Vict. c. G9, whereby inventors and assignees of" 
patent inventions were ena.bled to obtain &om the 
Judicial Committeeof the Privy Council t an extension 

* Acltaimcnd ibe LnvBreBpectinglhedullesofCoroniTs. t643^ 
t II ni«j here be [DFbtianed. ihnt gn ihc BecWBioti of Sir Bobwt' 
Peel'B Ministry to power in ihe AutumD of 1841. L'>nl Hraugham' 
naa urged hy Ihe Lord Chancellor (Lyndhufsl) tu aaccpt (he per.' 
iDHnent oSve of Vice Presidenl of the Judicial Connnillee oT lb 
Privj Council, nhidh il wse proposed Id entabliab, with an ulequaw 
t\\wy. He howerer declined the oRVr. Lord l.jndhursl, in lb* 
Urbates in the Lords an [he Appcilale Juriadiction in April IH43,, 
ex|)teB!i?d his regret that he had not bean able to prevail upon iiit- 
noble Friend to acgept the appoiniment. 
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of their term without the eipence and delay whicli 184 
attended the obtaining of an Act of Parfiament ; the 
other the 7 & 8 Viet. c. 70, by which debtors were 
enabled more easily to make airangemt'ntB with their 
creditors, in the event of their vesting in the latter 
the whole of their estates, protection from arrest 
meanwhile being given to the debtor, even after judg. 
ment and execution. It waa in this year that Lord 
Brougham first introduced his Bill for the protection am t™ 
of title by means of a Declaratory Suit, a measure f^'^' 
imported from the Scotch juris prudence, and sounding ""-'' *' 
of the sensible charad;er which pervades many of the 
institutions of that country. When Lord Brougham 
delivered his second great speech on Law Heform in 
1848, it will be found that he dwelt forcibly upon the 
beneficial efieets which would result from the action 
by way of Declaratory Suit being made part of our 
laws. 

We now approach n year in which the activity and is 
energy of Lord Brougham appear to have reached " 
their climax, viz., the year 18-15. It must be observed 
that he had now the powerful aid and co-operation 
afforded by the Law Amendment Society, of which he 
had in January of the preceding year laid the foun- 
dation in conjunction with Mr. James Stewart, then *"^J 
member of Parliament for Honiton, and the framer of 
the copyhold hdis, which afterwards passed the Legis- 
lature. The idea of the Law Amendment Society 
originated with him, although Lord Brougham gave 
great assistance in establishing and carrying it out. 
Of nine Bills brought iu by him in connection with 
Law Ecforni, three resulted from Eeports of the So- 
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aietj on real property conveyance and leaeea, and on 
outstanding terms, and were in a great meftaure pre- 
pared by Mr, Stewart. They all passed the Legis- 
lature ill the session of 1845, and are respectively the 
statute 8 & 9 Vict. c. 119, 8 & 9 Vict. c. 12, and 8 & 9 
Vict, c. 124. The other six Bills were generally 
approved of by the Society, but did not originate with 
it, They were the followiflg : lat, a Bill to enable the 
jmrtieB to a cause to be examined, — this was the first 
occasion when so material an alteration of the eiisting 
law was attempted to be made ; 2nd, a Bill to make 
official documents produced from places of proper oub- 
tody, and private Acta of Parhament printed by the 
Queen's printer, evidence in Courts of law and equity 
without further proof, — this is the stat. 8 & 9 Vict. 
c. 113 ; 3rd, a BOl to eitend jurisdiction to the Judicial 
Committee in matters of divorce ; 4th, the Bill ppe- 
viouslv introduced to estahlifih a declaratory action : 
5th, a Bill to authorize Parliament to order partiea 
applying for local and personal bills to give recog- 
nizance for costs to the opponents of such meaaureB. 
This Bill passed the Lords, but waa dropped in the 
Commons : 6th, a Bill for securing the real indepen- 
dence of Parliament, by depriving the members of 
both Houses, in the event of judgment having been 
obtained against them, of their privilege of exemptioa 
from personal arreat. This Bill was again introduced 
in 1848, but could not stem the opposition that en- 
countered it. In addition to these nine Bills there 
were one or t^vo others of general interest. One, waa 
to enable all persons to trade within the city of London, 
and another to amend the law of uiarrifi 
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a residence of three weeks in Scotland a necessary 1846. 
preliminary to a valid union in that country. Neither 
of these BiUs passed the Legislature. 

The year 1846 saw the termination of the opposi- The Local 
tion which had so often successfully stood in the way atTength 
of the introduction of one of the most important mea- ^Kg Se 
Bures of Law Eeform, viz. the return to Courts of local o/Lord^john 
judicature, first instituted by our Saxon ancestors, but *^seii. 
from which business had gradually flowed away into 
the superior Courts. Lord Lyndhurst had taken 
charge of the Local Courts Bill, but Sir Eobert Peel's 
Administration having succumbed before the desertion 
of his own party consequent upon his change of opinion 
on the subject of the Com Laws, it was carried under 
the auspices of the Q-ovemment of Lord John Bussell. 
Sixteen years had elapsed since Lord Brougham, then 
in the House of Commons, had propounded his Scheme, 
and during the long interval that succeeded before it 
ultimately became law, he had met with lukewarm sup- 
port, from his own party. That the "Whigs cared little 
for the institution of Local Courts, is manifest from the 
fact, that when it was afterwards proposed to extend 
their jurisdiction to £50, the Attorney General of the 
day opposed the measure, but it was carried, notwith- 
standing the G-ovemment opposition, through the 
energy and perseverance of the late Mr. Fitzroy, one of 
the staunchest advocates and supporters of the County 
Courts. 

The Act of 1846 (9 & 10 Vict. c. 95) was a neces- Measures 
sity submitted to the exigencies oi public opinion, by real property 
this time almost unanimous in favour of the measure, by Lord^ 
Three other Bills were introduced by Lord Brougham ^'^'^8**""- 
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in 1846; the ftret, to facilitate the conveyj 
property, in tbe eame manner as the statute 8 A 9 Viet, 
c. 124* had enacted reepecting leaseB, by the anbati- 
tution of shorter and simpler phraseology for tha cum- 
brous and prolix terroB uaed in conveyancing; the 
second to secure the more impartial trials of ofiencea 
in Ireland by outhoriziDg the trial to take plaoe in a 
different county from that in which the crime ahould 
have been committed, and the third to protect from 
veiatious actions persons in the discharge of public 
duties. The last Bill only pasaed the Legislature, but 
not in that year. When again introduced in lSi7 
the protection was restricted to magistrates, and thus 
became the statute 11 & 12 Vict. c. 44.t In 1847, Lord 
Brougham was engaged in the consideration of one of 
the moat momentous questions affecting our juris- 
prudence, — we allude to the share he took in framing 
the Eeport upon the esecution of the Criminal Law, 
Loiii Broug- particularly as regards Tnmsportatioa and the treat- 
™n ot^ba ™^'i*' "^ Juvenile Offenders, having been Chairman of 
"'ii? "ortk ''^^ select committee of the Lords appointed to receive 
i*rt>- evideace on this subject during part of two sea- 

sions. On the momentous questions of Imprisonment, 
Transportation, the state of our Penal Colonies, the 
treatment of our convict population abroad, capital 
punishment. Education as a moral preventive against 
crime, the Committee received witb attention the 
testimony of men of the longest and moat profound 
experience, including almost all the learned Judges of 
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the three kingdoma. The volume containing their l 
evidence is one of the most valuable documents ever 
presented to Parliament, white the Keport jtaelf, con- "fu 
taining in firm and simple language the conclusionH of u™ 
the Comniittee and their Chairman, arrived at after 
mature oonaidenition, is well worthy of an attentive 
perusal hy the legislator and the philanthropist. 

SECOND REPORT.' 

BY THE LORDS COMMITTEES appointed a Select 
Committee to inquire into the Execution of the Cki- 
uiNAL Law, especially respecting JitvuNii^ Offendbbs 
and Tbanbpoktation ; and to whom Leave was given 
to report from time to time to the HocsB; and to 
whom was referred the Petition of the Justices of the 
Peace of the Borough of Kingston upon Hull praying 
for the Appointment of a Committee to inquire into the 
State of Criminal Offendere, more particularly Juvenile 
Offenders, with a view to ascertain the best Means for 
their Reformation and for their Restoration to Society, 
and to whom were also referred several Papers in rela- 
tion to the above mattei's : — 

Ohdeeed fubthbk to bepobt. 

That the Committee judged it expedient, for the greater 
despatch of the business, und the more satisfactory con- 
sideration of the subject, to sit for some time Irom day to 
day, and to prepare questions which might both he cir- 
culated among those whose public duties rendered their 
attendance on the House inconvenient, and might also serve 
as the groundwork of the e^tamination of the witnesses who 
attended. E»ai 

A great number of persona have accordingly been ex- utwi 
■mined : — Recorders of Cities and Boroughs, Judges of Jj^^ 

~ perie 

• The important qneBtions treated of in this Report, cspeciallj 
those of Secondary PunishmentB and the Bmplojmenl of Convicla, 
wera fully analyied and discussed in a Letter addressed by tho 
Author to Lord iirougham in Junuary 1857, uid pubUshed under 
the lillo of " The Legialalivc Rcquireincnls of the (then) coming- 
Sestion." Longman. IB 57. 



local Jurisdiction, Magistrates, Governors and Ch^laiai 
of Gaols ftiid Fenit«ntiiiriei, Prison Inspectors, and others 
having tte care of Convicts at home and in the Pend 
Colonies. Answers to the queations circulated have like- 
e been obtained from thirty-three learned Judges of the 
United Kinj^dom exercising criminal jurisdiction ; nsmelTi 
fourteen of the Judges of England, the fifteenth having only 
been recently appointed, the twelve Judges of Ireland, and 
the seven of the High Court of Justiciary in Scotland, and 
the late Lord President Hope, formerly Lord Justice Clerk. 
The Committee have tikewiee obtained valuable information 
frotn foreign Countries, and especially by correspondence 
with the Ministers and Judicial Officers of France. The 
whole body of this Evidence and Information thej have 
reported to thv House, and they now hug lirnve to preface 
it with the following Statement touching its import, and 
some suggestions arising from the consideration of it. 

The Committee have found a great concurrence of opinion 
among all Judges and all persons converisBnt with Frisona, 
and generally with the execution of the Criminal Law, 
upon some very important points. 

In the firal place, nearly all are agreed that the Punish. 
ment of Transportation cannot safely be abandoned ; that 
it has terrors for offenders generally which none other short 
of Death possesses i thatnoeuch fear attends Imprisonment, 
especially for hardened offenders j that no hope exists of 
Imprisonment being so far rendered more formidable as to 
supply in all respects the place of Transportation. There 
prevads tome slight difference of opinion, but more in ap- 
pearance than reality, as to what classes of Criminals dread 
it the most ; for when one or two of the witnesses state that 
prisoners in a superior station, as Merchants' or Bankers' 
blerks, or persons in the Law, convicteii of forgery, would 
prefer being sent abroad because they are observed, when 
under sentence of Imprisonment, to have a peculiar fear of 
being seen and recognised, the same witnesses allow that 
these individuals, if imprisoned in places where they are 
unknown, would deem the punishment much less heavy than 
Transportation. The evidence all plainly points to the 
conclusion that this punishment has peculiar terrors for 
luch persons, and there is only one opinion given by all the 
witnesses, or rather one fact stated by them, as to receivers 
of stolen goods, by whom Transportation is dreaded in an 
le degree. 
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It ought, however, to be observed, that the degree nf 
weight which niij be given to the Evidence generallj, or 
to tbe testimony of particular witnesses, in any discussion 
upon the Adminiatration of Critainal Justice, muat depend 
in great measure upon the anewer to another qaestion, viz., 
what particular mode of executing the sentence, either of 
Transportation or of Impriaonmcnt, is in the contemplation 
of the nitness or of the persona whoae opinions he professes 
to give- 
There can be little doubt that a sentence which imports 
an entire separation for life, or for a very long period, from 
his criminal nasociatea and from his family, must have a 
greater degree of terror for an offender than anylmpriaon- 
ment at home which holds out the hope within a shorter 
period of rejoining his familji, and renewing all his criminal 
asaociations. But, before lorming any sound opinion upon 
the relative merits of these diSerent modes of Secondary 
Punishment, it would be necessary to clearly understand 
and fully to consider all the details through which either 
rtheo 



e other is to be carried into execution. ^^^H 

Upon the subject of Transportation nearly all the learned ^^^H 

Judges are clearly and strongly of the same opinion ; they ^^^^1 

consider that it woul'l be extremely unwise to abandon it. ^^1 

Seamdfy. — That Imprisonment as usually pra<:tised is Onlmprison- 

not an efficacious punishment, though accompanied with "i™t"a 

Hard Labour, and with Separation or with Silence, as it ''"'" '" m 

iis in some prisons, is likewise the result of the evidence. ^^^^J 

Only those who undergo it for the first time appear to feel ^^^^^| 

it much; this suffering soon wears oE A second commit- ^^^^| 

ment finds the criminal by no means unprepared to undergo ^^^^| 

it, and it ever al^r ceases to exercise a deterring efiect. ^^^^H 

^e number of times that young offenders have been com- I 
mitted, some of them twelve or fifteen times within a few 
years, seems strongly illustrative of this position; whereas 
convicts returned from Transportation, either by escape or 



by expiration of their sentences, regard with the 
terror the repetition of that punishment. 

How far Imprisonment can be so far altered as to be 
efficacious, either as [ireparator^ to Transportation or aa a 
punishment by itself, is a question of difficulty, upon which 
little evidence could be given, inasmueb as no suiBcient 
experience hasyet been had of the improved systems which 
•re now in partial operation. 
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Thirdly. — The evidence all tenils to shew the great im- 
portance of improving our Prison Discipline. Solitary 
Confinement ought on no account to be inflicted beyoiid a 
■very short time, as three or four weeks, vith a considerable 
interval atler each week, and onlj two or at most three 
weeits during a period of eighteen months or two years. 
Its effects on both the bodily and mental health are such 
as pLuoly to prescribe these limits. 

The Evideiice also cstablisheB an important dialinction 
between Solitary Confinement and the discipline of the 
Separate System. For the cure of moral evil time is ao 
essential a condition that any system incapable of beiojg 
long continued must fail of attaining its object. For this 
reason Solitary Confinement, which cannot be prolonged 
without injury to the prisoner, must fail, liie Silent 
System, as it has been termed, t. e,, [criminals working 
together in silence, is objectionable as leading lo a mul- 
tiplicity of gaol offences, and inefficient as wantiog that 
power of forcing men to commune with themselves, whiob 
criminals especially drend and require. The Separate 
System, where it lias been fairly tried, seems to supply 
exactly nbut is needed, forcing the mind to self- com muniim, 
and allowing this to be broken only by communication with 
those morally the superior of the convict. Nor does this 
system, on the balance of the Evidence, appear to the 
Committee to be inconsistent with the health of the 
prisoners in body or mind, although on this last point 
there is a difference of opinion, some witnesses regarding 
this discipline as hurtful, not indeed to the structure and 
functions of the understanding, hut to the energies of the 
will. On this subject the Committee would recommend, 
first, that great care be taken in administering the system 
of Separate Confinement with Labour, and secondly, that 
the number of prisons adapted to the practice of it be 
multiplied. 

FmirtMy. — The Evidence throws some light upon the 
treatment of young offenders. That the contamination of 
a gaol, as gaols are usually managed, may often prove fatal, 
and must always be hurtful to boys committed for a first 
offence, and that tbui for a very trifling act they may become 
trained to the worst of crimes, is clear enough. But the 
Evidence gives a frightful picture of the effects which are 
thua produced. In Liverpool, of fourteen cases selected tX 
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randum bj tbe Maifistrates, there were several of the boys 
nnder twelve, who iu the apace of tbree or four years had ~ 
been above fifteen times committed, and the average of the 
whole fourteen was no leaa than nine times. Tbe opiniona 
of competent judges, especiallj on tbe Bench, vary aa to 
the expediencjF of giving to Magistrates a power of aum- 
■nary conviction in auch ctsea; but the inclination of opinion 
ia in favour of confining this to profeaaioDal persons exercising 
judicial or police functions ; or if two ordinary JuaticeE 
should be entrusted with it, to interposing tbe check of a 
jury, composed, however, not of twelve but of three or four 
persona. It is also the very general opinion that Maeis- 
trates may safely and advantageously be armed with a 
power of discharging for slight offences, upon taking the 
recognizances of parents or maatcrs for the good behaviour 
of tbe party. Important Evidence will be found in the g 
Appendix, especially from Birmingham and Manchester, in Ji 
favour of a judiciously exerciaed discretion in dischar^g J^ 
bop's, especially when apprehended for the first time. The ti 

Srmcipal difficulty of giving a Summary Jurisdiction arises 
■om the ditficulty of fixing a limit in point of age, and of 
ascertaining in each case that the party comes within the 
line. But the Committee are strongly inclined to think 
that much of this mio;ht be got over, even without appoint- 
ing apecial Justices, by enabling Magistrates in petty ses- 
sions to exercise the summary power, with the previous 
conaent of the parties themselves to submit to such tri- 
bunal, confining the jurisdiction to certain offences, and the 
fiahiahment to sis months impriaonment, with or without 
ahour, or to the infiiction of whipping in the presence of 
certain appointed officers, with or wimout such imprison- 

Ihe question of Punishment of Juvenile Offenders is a 
iurthei and distinct one beside that of the jurisdiction and 

Kwer of conviction in their case. Very important Evidence p 
9 been given in favour of dealing with such offenders, at * 
least on first convictions, by means of Reformatory Asyluma 
on the principle of Parkhurst Prison, rather than by or- 
dinary imprisonment; the punishment in such Ayslums 
being hardly more than what ia implied in confinement and 
restraint, and reformation and industrial training being the 
main features of the proceas. Without going beyond the 
principle which should be lullowed on this question, the 
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8. Committee are disposed to recommeDd the adoption, by war 

of trial, of the Reformatory Asylums as above describe^ 

combined with a nicideratc uae of corporal puniahraent. 
I' VaKatntoe- The Committee also recommend the trial of a suggestion 
' ' made by witnesses who faave given macH attention to thia 
. Bubject, that, wherever it ia possible, part of the cost at- 
tending the conviction and punishment of juvenile oSendera 
should be legally char^eabie upon their parents.* 

Fifthly. — The working of Convicts exposed to public 
view is condemned by most of those who have been con- 
sulted or examined, as a practice tending to harden the 
oflender, as revoking to the feelings of the community, and 
even as calculated to excite a feeling in the convict's favour. 
The French Authorities have with great courtesy and can- 
dour communicated to the Committee valuable information 
upon this subject; and this ii> formation, corroborated by k 
witness examined upon the state of the Bagnea or place* of * 
Forced Labour in France, leads to a very unfavourable 
opinion respecting this punishment as there conducted, 
t Jt ia moreover clear upon the Evidence that this kind of 
working would tend to undo tbe effects of any reformatory 
system which might be adopted prior to such working. 

The objections, however, to this practice tkre materially 
diminished, if the convicts be eniplojed in remote and com- 
paratively unpeopled " districts, such as may be found in 
some of the Colonial Possessions of the Crown, or in other 
situations, where tbe labour of convicts may be employed 
without all tbe evils attendant upon working under the 
public eaze. 

SixlMy. — Witnesses of the most competent authority from 
Ireland are of opinion that the system of employing Iara;e 
bodies of convicts together in the public view could not be 
adopted with safety in that country, where the sympathy of 
the mass of tbe people would be in favour of the crinunsl, 
especialtj in all cases of agrarian crimes, and that it would 
be consequently necessary to transfer to England all Irish 

* This bsB been cffecled by ihc Acts 17 &. 18 Vicl. c. 86, uid 
the aO k 21 Viet. c. 55. ihe Imior passed ia IB57. 

By the 8th aecdoaoflhe 30 & ai Vict c, 55, parenu are mida 
liable to contribute n sum not exceeding Ha. per neefc for the aup- 
port of their children m Reformatory Asylums. The Induilrial 
Schooli Act, aO & 31 Vict. c. 4B, baa a limilar proviiion, the 
amount bciag not to eicced 3i. per week. 
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orimiiiBla deitined to be emplojet! on Public Works, in 
case this moile of puniebment were adopted. 

SevenHili/, — There is almoBt entire unaniniitj in opinion s 
against Imprisonment fur Short Terms, There is no pro- t 
apect of the reformation of any class hy such puniabmenta, 
while their tendencj is certain to accustom jouQg offenders 
to the infliction, and thereb; to lessen its deterring effects. 
If, however, it i a found in the administration of the Crimi- 
nal Law that short impriaonmeatB must still be inflicted, tbe 
Committee see no reason why Solitary Confinement abouhl 
not form part of such sentences, Hnbjeet to the formerly 
stated limitation in respect of time. 

JEigklhli/. — The Evidence, both from France and else- i 
where, of the evil effects produced by the liberation of ° 
many convicts yearly as their terms of imprisonment sx- r 
pire, would seem strongly to inculcate the necessity of '' 
obviatiuc; the great incoiirenience of letting at liberty in 
this country on the expiration of iheir sentences those who 
had once been convicted of serious crimes. 

It appears that Cbristiana, the Capital of Norway, is so 
injuriously affected by the proportion which the liberated 
Convicts bear to the population-- nearly one in thirty— that 
the inhabitants have been called upon b/ the police to pro- 
vide the means of their own security from such persons. 
In France, where between 7,000 and 8,000 convicts are 
liberated yearly, the superintendence of the Police (Sarreil- 
boiee), and the compulsory and fixed residence of the 
convict, are found very insufficient, especially since the 
invention of Railways. The residence of the liberated 
convicts is found to be a permanent danger to society. 
The system of Imprisonment (Uecluaion), or of the Bagnes 
or Travaui: Forces, is of little effect in reforming, or even 
in deterring from a repetition of the offences punished, and 
the proportion of those recommitted for new offences is not 
less than thirty per cent. Thus of about 90,000 persons 
tried in the whole kingdom, above 15,000, or one-sixth of 
the whole number. Lad already suffered imprisonment, to 
say nothing of the corrupting effects produced on the com- 
munity even by those who escape a second punbhment, 

Looiiing to these facta, the Committee are of opinion R 
that the punishment of Transportation should be retained '!' 
for serious offences ; that such punishment should in some mh 

be curried into effect immediately, in others at a later 
period ; that the first stages of the punishment, wbetlier 
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ean-!ed Into eflect in this couDtry or in the Colonies, dionld 
be or a reformatOTj u well as of a penal character, and 
that the later utages at all events sboald be cvried into 
effect in the Colonies, the convict, being for that purpoBe 
retained under that oualiSed restraint to which under the 
existing Bjitenj of Iransportation men holding tlcketa of 
leATe or conditional pardon are aubjected. 

The particular spot* to which convicts may be thus sent, 
uiJ the degree of superintendence to which it is expedient 
that they should for a limited time be subjected, are matters 
requiring the most attentive consideration of the Goviem- 
inent, with whom much discretion respecting tbem must of 
neueisilj be lell ; the; will have to make tbeir decision upon 
thc»e points from time to time according to the varying cir- • 
eumstances of different localities, such as the state of the 
labiiur market and the moral condition as well as the 
feelings ami wishes df ibe Free Colonists. 
' The iiapers lately presented to Parliament and referred 
to the Committee lead to the inference that in many parts 
of our Colonial Possesaiona there will be a readioesa to 
receive and employ convicts afur they have undergone ft 

Eriod of reformatory diseipline either at home or in tlie 
lonies, The accounts received of the behaviour of the 
prisoners sent out from Pentonville and Parkhurst, and ttie 
opinions expressed in the Colonies respecting them, are verj 
encourauing on this point. 

The Committee must not be supposed to have either 
overlooked or underrated the alarming state of crime and 
depravity which appears to have arisen in parts of the 
Australian Colonies, but they think that these evils miRht 
be remedied by alterations in the Police, the Penal, the Ae. 
ligioufl, and the Moral Bystcm to which the convicts, after 
underling reformatory discipline either at home or in the 
Colonies, are subjected, together with such mcasuree u 
would remedy the existing disproportion of the sexes in tba 
Colonies. 

NiTiihly. — fiespecting the expediency of aboliahin^ Capital 
Punishments the Committee found scarcely any difference 
of opinion. Almost all witnesses, and all authorities, agree 
in opinion that for offences of the gravest kind the Punish- 
ment of Death ought to be retained. But the Committee 
find considerable difference of opinion upon the deterring 
effect of Punishment generally. But it is remarkable that 
thueo who have actual intercourse with convicts are they 
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' wbo feel the least aunguine as to tbia deterring or exemplary 1848. 
effect of penal infliction, and who lean the must to make 
trial of punishment oa affording the means of reformation. Dttmiiig 
ITie experiment that hna been tried at Stretton-on-Duna- !^^^ 
more in Wurwickshire for shove tweotj-eight years, and 
giinilar experimenta at Horn near Hamburgh, and at Met- 
tray* in France, and eleven other Eatahlialiinents in imita- 
tion, during the laat eight years, afford a highly gratifying 
view oftheefScacy of reibrmatory discipline, especially upon 
young offenders. 

Laa6y. — Upon one subject the whole of the Evidence and Commiiiee 
all the opinions are quite unanimous — the good that may be onaDtmora 
hoped from Education, meaning thereby a sound moral and i^mramca 
religious training, commencing in Infant Schools, and fol- at toaoi 
lowed up in schools for older pupils : to these, where it is Si"^ S'' 
practicnule, industrial Iraining should he added. There iniijiig, 
seems in the general opinion to be no other means that afford 
even a chance of lessening the number of offenders, and 
dimioishing the atrocity of their crimca. 

The Committee, therefore, deem that they should not be 
discharging their duty if they did not earnestly press these 
momenlona subjecta upon the attention of the Legislature. 
Without raising any speculative question upon the right to 
punish those whom the State haa left in ignorance, it may 
safely be affirmed that the duty of oil rulers is both to pre- 
vent, aa far as may be poasible, the necessity of punishing, 
and when they do inflict punishment to attempt reforma- 
tion. The Committee, therefore, strongly recommend the 
adoption of effectual measures for diffusing generally, and 
by permanent provisions, the inestimable benefits of ^ood 
training and of sound moral and religious instruction ; 
while they also urge the duty of improving extensively the 
discipline of the gaols and other places of confinement. 

And the Committee have directed the further minutes of 
Evidence taken before them, and the answers of some of the 
Judges to certain questions submitted to Ihem in writing 
by the Committee, together with an Index and Appendix 
to the whole of the said Evidence, to he laid before your 
Lordships. 

* Tbe Humane and PhJlanthropLo Foiinder and Conductor of 
the Institution at Mcltray, Monsieur Demeti, has been within the 
Uat few neeks disabled by Paralysis, induced in a great measure b; 
^bis devotion to his arduous luboucs in this noble cause. 
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In 1848 Lord Brougham brought into Parlis 
, two KieasureB. One of these having for its object the 
release of debtors from prison, in cases where no fraud 
nor reclilees extravagance bad characterized hia con- 
duct, and where reasonable espectation bad eiisted, 
ftt the period of hia obtaining credit, that he should 
be able to diBcharge his liabilitiea, passed the Legis- 
lature and became the 12 & 13 Vict. c. 86. The other, 
intended for the protection of women from those who, 
for purpoBCH of lucre. Bought their defilement, although 
unsuccessful when introduced, was afterwards incor- 
porated with B, Eill on the aamo subject, brought in 
by the Bishop of Oxford, who usefully extended its 
proviaions, and it thus constituted the statute 12&1S 
Vict. e. 76* 

Lord Brougham's great effort, however, in the catue 
of Law Eeform in 1848, was hia apeech delivered on 
Friday, the 12th May, in that year, when he took a 
isive review of the amendments which had 
i since he nmde hia first statement on the 
subject in 1828, and drew the attention of the Upper 
House to what still remained to be accomplished, — 
"The changes effected in our jurisprudence," he re- 
marks in the outaet of hia addreas, " have removed a 
large portion of the defects which I complained of 
twenty years ago ; and as the whole have not been 
removed, I feel that the time has now arrived "for 
urging Parliament to finiah the important work thus 
happOy begun, as well as to embrace in its amending 
operations, cautiously and safely, though steadily 
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carried on, those few branches of the subject to which 1848. 

mj motion, in 1828, had not been directed. The past 

success naturally holds out this encouragement ; the 

intenral that has elapsed, too, enables us to tell, by the 

experience afforded by our changes, how far these 

haye worked well in practice ; and we may conveniently 

and usefully now pause to decide whether or not the 

measures adopted have been wisely framed, and 

whether or not we should not go on in the same 

course." Such, said the noble and learned lord, was 

his reason for now instituting this inquiry. He then JJjfg^o^of 

proceeds to arrange and distribute his subject xmder ws subject. 

the following heads: — 1st, as to the makers of our 

Laws ; 2ndly, the mode in which they are made ; 3rdly, 

the fabric when made ; 4thly, the promulgation of the 

Law ; 6thly, its Administration. It would be foreign 

to the purpose of this Eeview to set forth at length 

the arguments and reasoning of Lord Brougham ap-^ 

plicable to these several heads. We shall proceed to 

select such topics iinder each, as appear to be most 

interesting and most worthy of comment as adapted 

to the present time. First, as regards the makers of 

our Laws, he admits, from example of neighbouring 

States, that a large increase of the Constituencies may 

be made with safety and success. He added that the 

conduct of our own population at the very period 

when he was speaking, almost universally and certainly 

quite voluntarily enlisted on the side of order and in 

defence of the laws, had justly entitled them to claim 

a larger share in the Eepresentation. " I derive," he Extciwion of 

says, " from the elections in iVance the most sanguine franchiLT 

hopes, that many years may not be suffered to elapse 
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before *re too extend oar Elective FrancluH 
gKOi body of oor dtixetu — ^the rcry Boorce 
«eftlth and the pillar of oor ttrength u a i 
«hcM« Tirtnn ore equal to tbeir indnetfy- 
•teady Attacbment to the Govenunent tmd its ! 
bidi defiance to all the attempta ever mc 
thnin from their allegiance." The qucatic 
riont time m oue uf aliHOrbing Intereet, in conBeqoeiiee 
of tlio jirotniiw given by the firat minister to introduce 
11 incttiiure of Purllamentnry Tefonn in the present 
lOMidO (]HIH).) Lord Broiigliain himself, in a Bpeech 
delivored in tho lIoueG of Lords during the year 1667, 
pointed out the direction in which the elective su&age 
may be nioit extended with the greatest safety to our 
oouatitutiun, vist., by importing into it more largely 
the Educational element. The writer of this Eeview, 
iu pHRjplilets published in 1353 and 1S58,* pointed 
out the advantages which would accrue to legislation 
IVoiii thu gn^ater independence of thought and action 
to bi) found in voters quulified by moral and intel- 
lectual ncquirementa, and urged that the principle 
pewgniscd by the Universities being represented in 
I'arliiunent should be extended to other Learned Socie- 
ties, tu niiy redistribution of the Elective Eranchise 
att nddil.ion to the number of members representing 
Education might bonoticially supply the vacancies 
ooctuioned by the disfranchisement of towns declining 
is iutluonco and population. Lord Brougham, in Ida 



* A I.rtl*r la R. FreKlont. EIk). on tbr RrdUiributioa, EitcD 
tud PuriBnliiuiotlhi) Elrcttn Franrbue. Ridgwit, ltt6d. 
iVeiHiil Lmiw iu Ditto. Ldngmui K Co.. \VM. 
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speech on Parliamentary Eeform, forcibly pointed out 1848. 
the evils which would inevitably ensue fix)m the adop- ^ ^^ 
tion of the proposition of Mr. Locke King, to establish Kimc s m. 

* •*■ , 1 county fraii- 

a uniform £10 franchise in counties and boroughs, cuse. 
Such a plan would give to population a vast prepon- 
derance of influence over property, as the votes pos- 
sessed by the unrepresented towns would swamp the 
county constituencies. A simpler and far preferable Household 
plan, and one which would admit the hard working preferable. 
mechanic and labourer to the exercise of the right of 
voting, would be to establish universally a Household 
Suffirage, without reference to value, but with the re- 
quisition of a residence for two years in the same 
house, and payment of rates and taxes. By this mode 
property would still retain its legitimate influence, 
while the element of numbers would receive a most 
comprehensive addition. The objection that a nume- Lodgers. 
reus class of persons who occupy lodgings or apart- 
ments would not, under this scheme, be admitted to 
the franchise, might be met by allowing these to vote, 
wherever they should be found to contribute a certain 
amount of taxes towards the national expenditure. 
In almost all cases the occupiers of apartments will 
be found to escape the tax gatherer, and in conformity 
with the Constitutional principles of Eepresentation, 
can have no claim to have a voice in framing Laws for 
the government of the State. 

We now return to Lord Brougham's speech on 
Law Eeform, delivered in 1848. Passing from the 
subject of the Elector to that of the Elected, he ad- 
verts, in indignant language, to the privileges enjoyed 
by members of Parliament, if insolvent, in setting 
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their creditors at defiance and finding a refuge nithia 
the doora of that highest of all TribuDals, when 
driven with disgrace from every Court of Law and 
Equity. " How much longer," he exclaims, " ia it to 
be endured that men ehall be Buffered to act the part 
of Lawgivers, who themselves evade the Laws : that 
men shall represent the property of the Country, who 
have squandered away their own— that InsolventB, un- 
less they be traders, ia other words, Insolvents without 
any excuse for their Inaolvency, shall beard their cre- 
ditors, the honest tradesmen, whom they have ruined, 
and insult the community by taking a forward part in 
making the Laws which are to bind it, while they set 
themselves openly and audaciously in defiance of the 
very Laws they are making ? " We have already 
alluded to the Bill introduced by Lord Brougham to 
remedy this abuse, and can only lament that Par- 
liament shrinks, as in this, so in the case of Mr. 
Craufurd's BUI, from its own purification. The samo 
reluctance is visible in the matter of Bribery and Cor- 
ruption, next in order discussed by Lord Brougham. 
However stringent the Laws against the acceptor of 
bribes ; however searching may be the inquiry into 
corruption instituted by the Bribery Commissioners ; 
however earnest and zealous may be the investigation 
of the Committee, corruption will continue to ilourish, 
till it is stigmatized as a dishonourable action and 
unbecoming a gentleman, by the sentence of the Legis- 
lature passed upon itself. The simple Declaration of 
each member upon his honour that he has neither 
directly nor indirectly been a party to or cognizant of 
any bribe, would do more to abolish corruption than 
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any threat of Disfranchisement or penal proceedings.* 1 848. 
It was to the honour of Mr. Walpole that such a 
declaration formed part of his Bill in 1853, but not 
equally honourable to Parliament that it met with 
little support. 

" A strinorent declaration of each member with a promise The House 
not to pay any expences unlawfully incurred, and subject of Commons 
$0 the pains of perjury for a breach of truth, is the remedy Jdve^e to 
to which I look as most efficacious and most suited to the such a decU- 
nature of the mischief. I am happy to find that elsewhere *"*^'on. 
this subject has been latel;^ taken up with adequate zeal ; 
and I believe wholesome inquiries are now being instituted 
there for the purpose of detecting and punishing offenders. 
But I greatly doubt if an error has not been committed in 
0ome instances from the desire to visit such practices on the 
aitting meinbers. It should rather seem as if committees, 
led away by the natural indignation which the description 
of general corruption excites, nave resolved upon convicting 
whoever was accused, without any regard to the material 
point of Agency, thus punishing one man for another*s 
offence." 

The Act of Parliament carried by Sir Fitz Eoy Kelly 
in the session of 1853 for the appointment of an Elec- 
tion Auditor, before whom all election expences are to 
be proved (17 & 18 Vict. c. 102), would, if it had not 
been mutilated in its passage through Parliament, 
have been the most efficacious measure hitherto 
introduced, short of the declaration thus urged by 
Lord Brougham, for the repression of bribery at 
elections. Proceeding with the speech, we find 
some very valuable observations on the constitution 



* The writer advocated this simple and obvious mode of pre- 
venting Bribery, together with others, in a Letter addressed to Lord 
John Kossell, and published by Ridgway, in 1853, in the form of a 
Pamphlet, entitled " Is Bribery without a Remedy?'* 
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of those tribunals which try the returns of Memw 
and the needful improvement of which, his Lordship 
remarks, would, whilo generally amending the course 
of auch important procedure, tend more to repress 
bribery by on equal adminiHtration of justice than any 
efi'ortg of a weO nieaot but irregularly directed indig- 
nation at the offcDce. The Commons had parted with 
their esclusive jurisdiction over the trial of Electiona 
as far back as 1770, when the celebrated Grenvilje 
Act was passed (10 Geo. 3, K. 16), one of the inesti- 
mable benefits, he obaervea, conferred upon their 
country by that illustrious family. But esperience 
had shewn, that although many material improvementB 
had since been made in the constitution of the Com- 
raittees, especially by the statutes diminishing tihe 
numbers of their members, and doing away with the 
anomalous character supported by the noiuineeB, yet 
another step remained to be taken in order to render 
the trial of petitions in any way worthy of the name 
of a judicial proceeding. 



t, and pabfic opinion endorsea the ' 
iLTrtd to a judicial body unconnected 
irith the House of Commons, inacceaslble to party claims, 
uninfluenced bj personal feelings ; a body not chosen acci- 
I deiitally far particular occasions, nnd composed of men 
without experience or learniog, und acting without titj 
responsibilitj, — a bodj, in a word, which will act as judges 
act, regarding only the meritaof each case, and pronouncing; 
decisions on legal points, with a cureful regard to consis- 
tency and uniformity : not, as noir, holding one day one 
opinion, another daj the opposite, on tlie same point, simply 
because different men sit on several days, and diverse m- 
terests or feelings swaj them. Some each amendment of 
the Election Laws as this must needs sooner or later be 
undertaken, for in no other way can the opprobrium be 
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Kmoved which now rests upon the conduct of Committees 1 

md the character of the House of Couimons." — Spetch on 

Laa Reform, pp. 7, 8, 9. Kidgway, 1848. 

rpom the makers of the Laws the transition ia direct 
and appropriate to the compoaitioa and framing of 
those hiWH themselves, and here Lord Brougham ob- 
serves that a. scone is open to our view at once strange 
and painful to contemplate. 

. " No Bjatem whatever, nothing; approachine to ayatematic Bow 
is to be Bean ^ all is random, all haphazard, all blind chance, ^" 
ftlt acting in the dark, without rule or ^uide, or couipaas or 
concert. The Bills propounded have a twofold origin ; they 
come from boards or departmenls of the State, or thej come 
from private individuals, whom, without any dtarcspect I 
may term amateurs in Legislation. But the Boards, inde- 
pendent and separate, act without any concert, any commu- 
nication whatever, one entirely i^orant what the other is 
doing; each proceeding upon principles of its own, if prin- 
ciples any of them ever thmk of; each taking its own views 
of the same subject-matter on which the other ia composing 
law: each employing a phraaeolo)^ of its own ; all gene- 
rally in collision and often in conflict." " The result of 
this habitual carelessness and want of aystem in the prepa- 
ration of our Laws miiiht easily be foreseen. Amass has 
been engendered in which the obscurity of darkness alter- 
nates with the glare of cross light, meagre explanation with 
inexcusable prolixity, repetition with omission, repugnancy 
with truism, a mass which, if it be not termed nonsense and 
contradiction, only escapes thuae epithets from the respect 
due to the venerable name of a Statutory Record, — 
(Pp. 9, 11-) 

He proceeds to shew that this miscliievous confusion 
results from a neglect of those obvious principles which 
ahould guide the lawgiver in his labours, and the Vio- 
lation of certain rules or Canons which are so self- 
evident Bs to require no demonstration. Three of the< 
most simple of these Canons he goes on to ennmerate, 
and then iUustratea their violation by examples. 
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" ]. A StalDte should never be made nithout s csreAll 
reganl to former Statutes in pari materia. 2, One part of 
a Statute should ever havu regard to all its other parts. 
3. Alterations made in passmg a Bill should carefully be 
made having regard to the parts thut are left unchanged." 

Having given a notoriouH inatanee of tbe neglect to 
observe tho third Canon, by an alteration during its 
passage through Parliament of his own statute for 
aUowing copies of documentfi to he given in evidence 
(8 & 9 Vict. c. 113), some words heing added, appa- 
rently for greater caution, which made nonsense of the 
whole measure. Lord Brougham reflects thus seyerely 
upon the authors of the professed amendment. 

" Here the Legislature bears the aspect not of a doting 
person who forgets in old age recent events, not recollecting 
for one daj or one hour wuat he bad said tbe day or hour 
before.but of one who, being in the very last stage of mental 
imbecility, forgets at the close of his sentence what he had 
■aid at its commencement."— (Page IS.) 

From the rules to be obsened in framing the Sta- 
tutes he proceeds to tbe topic of the diction or language 
in which they should he conveyed, the cardinal rules 
here being as simple as those already stated respecting 
the Bubject-matter of the Statutes, and flowing from 
the same principle of keeping in mind those to whom 
all laws are addressed, not only the lawyers and the 
Courts of law, but the whole community. 



1. Always 


se the least equivocal and the plainest terras 
eaword which has two senses without defin- 


2. Never n 






i'N'ver u 




4. Never u 


e dilTereni words in the same sense. 


fi. Never as 


sume as known what bas not been expounded 
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6. Never, if possible, enact by reference to another 1848. 
Statute. • 

7. If to avoid greater prolixity, you must import another 
Statute, regard carefully the text of the Act referred to." 
—(Page 150 

The violation of these Canons is in their turn illus- 
trated by numerous examples within Lord Brougham's 
own knowledge. Then leaving the manufactory of Department 
Public Acts, where industry mthout method prevails, wu lei^sfa- 
and the most discordant elements are in vain sought 
to be brought into harmonious action, he enters the 
great Department of Private Bill Legislation where 
the same mischief and the same confusion are more 
flagrantly conspicuous. The extent of the produce of 
this Department is, he observes, enormous. In the 
year 1836, 191 Private Acts passed the Leffislature, its extreme 
comprising about 9000 folios, yet their provisions are 
even more important than their bulk or number. 

" They deal with private vested interests and unquestion- 
able legal rights in every one instance and every one pro- 
vision. The reason and the only reason for passing each of 
them is, that the Law of the land has protected some party 
whom it is desired to strip of his rights. This branch of 
Law is truly transcendental : it is wholly occupied with 
transferring to one man the property of another — compelling 
persons to part with estates for the benefit of others; 
breaking contracts already made ; annulling settlements of 
estates ; setting aside the wills of persons deceased ; dis- 
solving the tie of marriapre by law indissoluble ; abrogating 
laws made for the whole community in favour of some 
individuals and against others. Such a branch of Legisla- ^^^^ nianu- 
tion requires, of all others, peculiar care and close and factory, a 
scrupulous attention to avert error and prevent abuses ; 
yet error flourishes and abuse triumphs here far more than 
m the construction of Public Acts. First there is no re- 
sponsibility at all, not even that shadow of responsibility 
which the Departments of Governments offer for Public 



inas8 of 
blunders and 
imperfec- 
tions. 
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1S48. Btatntei: secondly, the wfaole process is conducted in the 

" dark as a hidden inanufactorj ; the public attention which, 

Tiieintnn- through the Press and by the Debates of both Hodbbb, 

feciotv » prevents many faults in Public Acts, has here no part, the 

bllSIIdera md w^^ole being carried on in secret ; thirdly, worse than 

tnipfTfeo- neglect, frnuii and jobbing of every kind prevail. Once > 

tioos, clause was fraudulently introduced intoa Public or Bevenne 

Bill to benefit a private party ; it was instantly discovered 

I and the attempt frustrated. In Private Acts this is of dailv 

^ occurrence, and witb far less chance of detection. All u 

H here done by compromise among a few parties, and the 

V Public is alnrays diaregarde<l ; the weaker individuals and 

I their rights and interests are always set at nought.'' — 

(Page 23.) 

He BTowcds He demonstrates the truth of his censures by the 
111! irgn- Act of the Great Western RailH-ay Company, in which 
a clause is actually to be found enabling the Compaoj' 
to give a copy of its Books in evidence, without any 
proof of the copy being accurate, and another esta- 
blishing the proof of the Company having paid Parish 
Eates by entry of payment in their own books. Such 
provisions, being in defiance of ail legal principles, 
cotnpleteiy jnstily terms of cotidemnation which might 
otherwise be considered harsh and unreasonable. 
"What is worst of all," continues Lord Brougham, "the 
" errors and the frauds are never discovered until reme- 
"diless mischief has occurred, and the Courts are called 
"upon to construe unconstniable clauses and reconcile 
" self-repugnant provisions, and the parties to suffer the 
"hardships of oppression, delay and espenae." The 
whole of this very important question respecting the 
present system of law-making was ably handled, in a 
iict by Pamphlet published a fow years ago by the late Mr. 
i, Graham Willmore, and entitled " Confusion worse 
'"' Confounded." Ihe argimients in favour of Befonn in 
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this direction were here very logically and persuasively 1848. 
set forth. Lord Brougham, having indicated the 
defects and absurdities of the system, proceeds to 
point out in what manner they may be rectified and 
avoided in future. The first remedy he suffgests, and Permanent 

^ .^ oo 7 Board ought 

that by no means for the first time, is the establish- to be esta^ 
ment of a permanent Board to assist the Government '"*"' 
in the composition of Acts of Parliament. 

" I have often urged," he says, " the necessity of a Board 
being formed of skilful professional men, not to supersede 
but to aid both Houses of Parliament in the preparation of 
public Bills. It is a task which no man, how gifted soever, 
can hope satisfactorily to execute, because several men are 
required of different habits of thinking, of various turns of 
mind to sift the questions successively dealt with in our 
numerous subjects. At the bead of this Board should be with a Mi- 
the Minister of Justice or his deputy. The necessity of this nister of 
office I have repeatedly urged, and I may, before I sit head!^***^ 
down, once more recur to the subject." — (Page 28.) 

Lord Brougham accordingly adverted again to the 
institution of a Board of Justice in a subsequent part 
of his speech, where he urged the necessity of sepa- 
rating the Judicial from the Executive and Legislative 
Powers. It wiU be seen that he himself introduced a cwef judge 
Bill, having for its object the appointment of a Chief 
Judge in Chancery, divested of any political office. 



in Chancery. 



" The judicial powers of the Chancellor must no longer 
be held in the hands of a Judge holding his office durmg 
pleasure, and the first member of a political party as well as 
of a Ministerial body. There remain abundant duties for 
that high officer after this anomaly in our system is removed. 
He should be the Minister of Justice — a functionary much 
wanted in this country, the want of whom indeed meets us Opinion of 
at every step, whether we regard the Amendment of the t^e late Lord 
Law or its due Administration ; and I rejoice to find that ^"*°*f^®' 
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on this important question we hnve now the sanction of mv 
- noble friend the Muster of thii Bolls (Lord Laogdale's) high 
authorit7,"-(Page 63,) 

"We congratulated t!ie country four years ago that a 
Department of Justice had at length been ceded to 
the frequent solicitations of Lord ■Brougham and the 
e persevering exertions of Mr. Napier, seconded by the 
efforts of the Law Amendment Society ; but the 
Department has never made its appearance. It is to 
be hoped that whenever the constitution of this moat 
important branch of the Administration has been 
decided upon and made known to the public, not the 
least of its functions will be found to consist in the 
preparation and correction of Statutes intended to 
be presented to Parliament by the different members 
of the AdminiBtratioQ. The remedy propounded by 
Lord Brougham to obviate the frequently crude and 
hasty Legislation in the passing of Private Bills is to 
be found in a plan already submitted by him, along 
with two others, to the consideration of a, Committee 
of the Lords in 1837, appointed to inquire into thia 
important subject. While he expresses his satisfaction 
that one of those plana, namely, that enforcing Stand- 
ing Orders to be conformed to by individuals or Public 
bodies applying for Private Acts, had received the 
sanction of their Lordships' House, and after some 
delay had been adopted by the House of Commona, 
he complains that what he then and still regarded as 
his beat plan did not meet with the approval of the 
Committee. 

Let ua hear bis Lordship's explanation of his Bcheme 
in his own words : 
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"The plan, by far the most effectual and the best cal- 1848. 

culated to prevent error and injustice and to save delay and 

expence to parties, was grounded on the valuable sugges- tribunal to 
tions of my noble and gallant friend (the Duke of WeUing- ^t^g^^"" 
ton), made in 1 834, and at that time worked out by me m 
conjunction with him. I am convinced that it afforded bj 
far the best remedy : it is to have a jury de medietatey as it 
were, formed in each case, a joint Committee of twelve, 
seven Commoners and five Lords, to examine the whole of 
the Bill, to hear counsel and take evidence under the pre- 
sidency of a Judge, a professional man, unconnected with 
Parliament altogether, the joint Committee to find a special 
Terdict, setting forth the whole facts of the case, such ver- 
dict to be conclusive on both Houses, and to form the 
groundwork in point of fact of all their Legislation in the 
matter of the Bill. I laid before the House, both in the 
last and in a former Session, a series of resolutions for 
working out this principle and applying it to all Private 
Bills, and as I am clear it is the only effectual remedy, so 1 
have sanguine expectations of its being one day adopted.** — 

Another remedy proposed by him to get rid of the aii bius ot 

. . a private 

anomalous character of legislation as regards Private character 
Bills, is that all subjects rather judicial than legis- moved from 
lative^ should at once be abandoned by Parliament, 
and handed over to the established Tribunals of the 
country. Of this description are Estate Bills, which 
are entirely of a Judicial character, and Divorce Bills 
atill more so. The latter, except in the case of ulti- 
mate Appeal to Parliament as the Supreme Tribunal, 
are, by the last act of Legislation emanating from the 
Parliament of 1858 (20 & 21 Yict. c. 85), consigned to 
the quarter indicated by Lord Brougham. The trans- 
fer of Estate Bills to the ordinary Courts of Law 
would not, as his Lordship points out, be without a 
precedent, for the extension of patents was by his own 
Act of 1835 vested in the Judicial Committee of the 



Parliament. 
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1 848. Privy Council, Parliament having a concurrent juris- 

diction. This change of the Law had proved so satis- 

committee factory that since the doors of the Privy Council had 

couucu. been thrown open, not a single instance had occurred 

of the patentee applying to Parliament for an Act. 
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CHAPTER VI. 

Continttatioti of Lord Brongham's Speech on Law Reform in 1848«-He takes fl 
■urvey of the existing field of Jurispnidence— Its altered state since th« 
days of Bentham and Romilly—Mitigation of the Criminal Code—Reten- 
tion of Capital Punishment necessary in extreme cases — ^Danger of ert(y- 
neons convictions to be avoided by a Supreme Court of ^^ppeal—Law of 
libel— Of Real Ih-operty — He reconmiends a general Registry of Title- 
Insurance of Title first proposed by Lord Brougham — Digest of the Crl« 
mlnal Law-^Xecessity of a public prosecutor-observations on the glorious 
victories of Peace. 

Havebtg thus disposed of that part of his subject ^^^^« 
which related to the making of Laws, Lord Brougham 

, xie passes 

enters upon the far wider field of existing Junspru- on to the 
dence — Law as it is to be administered and claims the tion and 

,.., IT r>t 1' !• j_T.» execution of 

subjects obedience. Casting his eye over the im- the laws. 
provement and gradual progress towards as much of 
perfection as human wisdom is able to compass, which 
had attended the efforts of the Law Beformers during 
the preceding twenty years, he derives encouragement 
from success to persevere in that useful but toilsome 
and uninviting path. He may be excused for referring Takes a re. 
with pride and gratification to the share he had had whS ha^ 

• • J J • J . . J i» J V been done in 

in introducing and in carrying out many of those thciast sixty 
Amendments of the Law which Bomilly had left ^**"* 
unaccomplished. 
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"Between UM and 1790 Sir Saoiael Romill}', u sp- | 
pcnrs by his papers, proposed nianj Legislative Keforma, 
few uf which he himself brought forward. Of these one- 
half had been adopted twenty years ago, when I brought 
forward this subject in the other House, and now almost all 
of them ore introduced into our Jurisprudence. Of aboTe 
seventy defects whereof I complained on that occasion, 

' about sixty have since been removed, nor were those slight 
defects or those changes small innovations. I complained 
that partj prevailed over the selection of Judges ; and of 
late years, both while I held the Great Seal, and in the 
time of my noble and learned friend (Lord Lyndhurst) who 
succeeded me, as well as while my noble friend on the 
woolsack (Lord Cottenham) has held office, no party con- 
sideratione have been allowed to influence the eelectiiHi of 
those high functionaries, any more than Sir Robert Peel 
had, previously to 1 H2B, been swayed by party consideration 
in uammg the Judges of Scotland. 1 complained of the 
Welsh J udicature ; this has since been abolished, and the 
Principality subjected, as 1 recommended, to the Mune 
tribunals with the rest of the realm, I complained of the 

, Court of Delegates ; it was abolished by mjr Act of 1833 : 
of the Judicial system prevailing in the Privy Council ; h 
was reformed by the same Statute, and the .Judicial Com- 
mittee substituted for the trial of all appeals, both ti-om tbe 
Uousislorial Courts, tbe Court of Admiralty, and all out 
various and extensive foreign possessions. I com^ained . 
of real actions, including fines and recoveries. Be&l 
autions, with the single exception of Quart Impedit, ore i 
swept awaj", and fines and recoveries altogether. I com- 
plained ot many defects and anomalies in the Law of 
Evidence ; these defects have been almost entirely remored 
by the admirable Act of Lord Denman (6 & 7 Vict, c fiS), 
though one important step in the same direction yet remaini 
■ ■--■-""-■---- ■ •■'•sTk- - ""• 



) be taken" (taken in 1851, by the 14 
" b^ examining parties themselves, I complained of tlie 
period of Limitation, especially of the suffering it to ba 
interrujited by the duration of estates tail, and of the 
immunity from all limitation enjoyed by Church rights. 
Tbe Acts of Lord Tenterden in 1829 and 1832 (2 & 3 
Wm. 4, c. 71, and 2 & 3 Wm. 4, c. 100), and those to whick 
my noble friend (Lord LyndhurslJ and I obtained 
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CAPITAL PUKISHMENT CANKOT -BE ABOLISHED. 

concurrence of Parliament in 1833 have removed these 

defects, so that now the opprobium of the Law exists no 

longer, by which rights might formerly have been enjoyed, 
as against the Church, for centuries, without the least secu. 
rity to the possessor, and by which in one case a large 
estate in the North, after being possessed for above a cen- 
tury and a half, and being made the subject of settlement 
and. sale and mortgage over and over again, was found to 
be the property of a mere stranger, m consequence of 
estates tail not having been determined, and no adverse 
possession having been had as against the reversioner. I 
complained that the Statute of Frauds had not been united 
with that of Limitations, and now writing is requisite to 
prevent the time from running. I had complained loudly Arbitration. 
of the impediments to settlement by Arbitration; this 
defect has been removed by the Act of 1833, as well as 
many other anomalies in our system of Pleading, on which Pleading. 
I had dwelt particularly in 1828. The cruel and unjust as Lawof Ar- 
well as impolitic Law of Arrest for Debt of which I had '®**' 
also complained, has been entirely changed. Arrest on 
mesne process was abolished by my noble friend on the 
woolsack (Lord Cottenham) in 1837, and iny Acts of 1844, 
1845, have abolished arrest altogether — Acts framed upon 
the principle which I propounded in 1828, that debtors 
should only be imprisoned for the crime of fraud, or gross 
extravagance, or for refusing to give up their property to 
their creditors."— (Pp. 32, 33.) 

Haying thus glanced at the many improyements J*"^l"®,. 
to which he has rendered powerful assistance, and ^u'^e. 
haying adyerted to the more rapid speed at which Law 
Ajnendment is progressing at the period when he 
speaks, he avows his sanguine and confident expecta- 
tion that the defects and imperfections still permitted 
to inhere in the system wiU soon be eradicated and 
expelled. Neyertheless, he cannot side with those 
who, desirous of reforming the Criminal Law, are in 
favour of the total abolition of the Punishment of 
Death. The Committee on Transportation, whose 
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Eeport had been published in the preceding year, had 
espreesed themselves strongly for its retention in our 
Criminal Code, and the sentiments of their Chairman 
had in nowise changed. 

" The Criminal Law bns been made as mitd, gener&Ilj 
' gpeakinnr, ae can be desired. The reatriclion of Capital 
Punishment to treason, murder, and one or two other tery 
- grave offences, gives alt the mitigation that is desirable to 
our penal Jurisprudence. I am very clearly of opinion that 
we may here pause. 1 think, and I decidedly and on maob 
reflection think, that there is no good reason for dispensiog 
altogether with the punishment of death. I hold the doc- 
trine, without any hesitntiou, that we bave a right to inflict 
that higbeet of ail penalties on malefactors with a view of 
preventing a repetition of those crimes by others, atampinff 
as it were with a peculiar awe those graver offences ; and 
I hold that we have no other or better right to inflict . 
punishment of an inferior kind than the right we derWe 
from its high expediency, the same being the ground of our 
right to punish r.apitallj. These opinions, I am aware, are 
not popular. I know that out of doors they will give rise 
to dissatisfaction, and it is therefore for the sake of truth 
that I think myself bound to give them utterance in this 
place and upon this occasion," — (Page 35.) 

The atrocity attending several late instances of 
murder, particularly by poisoning, of all crimes the 
easiest to perpetrate and tlie most difficult of detec- 
tion, has reconciled the public mind to the retention 
of capital punishment, in extreme enaea, as a neceasaiy 
safeguard of human life : it still, however, has many 
zealous and enlightened opponents. "Whenever a 
ptinishment shall be discovered, short of death, which 
will act with the same force as death itnelf, to deter 
men from the moat heinous crimes, we may safely 
eraae from our statute book this terrible retribution ; 
but if, as we feel convinced, the ebullition of the worst 
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passions of our nature can only be held in check by 1 848. 
- the feeling of certainty that life will pay the penalty 
of life, we must continue firm against the sophistries 
and appeals of a spurious humanity, which entertains 
more pity for the murderer than for his victim. It is 
unquestionable but that popular feeling is sometimes 
agitated either by doubts as to the justice of a con- 
viction or strongly sympathizes with any circum- 
stances of provocation which may morally appear to 
mitigate and extenuate a capital crime, although le- 
gally they are no excuse for it. The remedy to be Necessity of 
applied to this state of things is, we submit, not the court'^of"'^ 
total abolition of capital punishment, but the institu- Appeal!^ 
tion of a competent Tribunal, up to this period un- 
known to us, in which evidence, coming to light after 
trial and judgment may be elicited, doubts may be 
cleared up or made certainties, guilt confirmed, and 
innocence, even at the eleventh hour, have the best 
chances of being established. Lord Brougham's ob- 
servations on the necessity of an Amendment of the 
Law, by an alteration of that branch of it which re- 
lates to Evidence, need find here no place. At the 
period when he spoke, Lord Denman's Act had lately 
rendered a witness no longer incompetent through 
interest in the suit. Brougham again urged, as he 
had done before, that the parties to a suit should be 
admissible as witnesses. This important change was 
effected in 1851 by his own Act, 14 & 15 Vict. c. 99.* 
The same thing, however, cannot be said of the Law 
of Libel, although he had repeatedly advised a change 

* Act to amend the Law of Evidence. 1851. 

K 
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in its proTisioDH as easential to the security of the 
subject against proaecutiona instituted by the Govern- 
ment;. 

" The late improvement of the Law of Lihel by the Act 
of my noble and learned flriend opposite (Lord Campbell), 
removes one of the complaints made by me in 1828, and 
csrrieB into effect the object of a Bill which I twice brought 
into the other House, having had the invaluable assietanoe 
of the late Lord Chief Justice of the Common Pleas (St- 
N. Tindal) in preparing its provisions, both in 1816 and 
1830. I have to lament that the late Act leaves out the 
most important, and, I think, moat wanted part of the 
Amendment which my Bill proposed; for it is confined to 
cases of private slander, whereas the political ofTence far 
more deserves mercy and protection. The truth cannot 
jet be given in evidence in any prosecution for Libel upon 
the Government or its officers in tbcir public capacity, and 
this I conceive to be a great defect existing in our Law." — , 
(Pp. 37, 38.) 

Passing oo to the subject of Eeal Property, Lord 
Brougham pointB out that the great eud of the law- 
giver, in all his plana for amending tliia great branch 
of our jurisprudence, must be to secure the security 
of ita possessors and to increase the facility of its 
transfer. Many alterations, he remarks, are neceuaary 
to place Seal Property upon a sound aad reasonable 
footing, and to give both oTvuera and purohasera their 
due protection. Among the measures which he con- 
templates as calculated to secure these important ends, 
he mentions first the Declaratory Action, upon which 
subject he introduced meaaurea, first in 1843, after- 
wards in 1845, and ultimately in the year 1848. 



" Grievous is the condition of parties i 
parties intendinp to purchase from doubts how tbeir titles 
may liire when brought into Courts of law or equity. A 
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suit must actually exist before thej can have the possibility 184vS. 

of being quiet and secure. Now there is an easy remedy 

for this serious evil by introducing, as I proposed to do by 
my Bill, presented three years ago (1845), the Declaratory 
Action from the Scottish Law. Succeeding Chancellors, Superiority 
myself included, have often lamented the want of this gygJ'em^.^V'i!' 
most useful provision in our system. A possessor of real gards title. 
estate thereby raises an action of declaration, as it is termed, 
making parties all persons who may have any, interest vested 
or contingent in disputing his title, and after full discussion 
of the case he obtains a judgment, which binds all these 
parties and their heirs for ever ; he thus possesses his estate 
from thenceforth as securely, and deals with it, if he is 
unfettered by any entail, as beneficially in selling, exchang • 
ing, and mortgaging, as if he had the title of an Act of 
Parliament. In England he must wait until some one 
chooses to dispute his title, which perhaps no one may do 
until there be some defect of evidence, or some new deci- 
sions of the Courts pronounced, or some new doctrines ven- 
tilated among lawyers ; for these have their varying modes 
and fashions like other men. It is not till then that any 
man in this country can call himself sure, because till then 
the Court has not given any judgment; but the Scotch 
proceeding enables him to anticipate future events, and to 
enjoy and use his estate exactly now as if he had survived 
his own day and lived in a future period of time. I shall 
deeply lament if this improvement be not soon made in our 
law. The objection that we may thus bind persons not yet 
in existence is really futile. We do so every day, not merely 
in Acts of Parliament but in proceedings at Law, and still 
more in Equity, and the protection thrown round all pos- 
sible interests by the Declaratory Process makes it really 
no more hazardous to unborn parties than any suit which 
he brings or defends, with all the admissions he makes in 
the cause of it, is to a man's successors." — (Pp. 46, 47.) 

He proceeds to enumerate other safeguards to title Additional 

, , , , safeg'uarcis 

which might be introduced, especially the still further of title i.:o. 
shortening the period of limitation within which the 
possessor of real property may be disturbed by hostile 
clsums ; the curtailing of conveyances of excessive 
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lengtt, and the immenae expence attending their pre- 
paration, on which snhject he had introduced a mea- 
sure into Parliament in 1646, and kstly, the Eatahliah- 
ment of a General Hegistry of Title, The expences 
of convey Slicing, he remarks, might be diminished by 
the practitioners being remunerated, as ia the esta- 
bliehed practice in Scotland and in Auatralia, ac- 
cording to the value of the property dealt with and 
the labour of drawing the conveyance, and not ac- 
cording to the length of the draft and the number of 
the folios. With regard to a Eegistry of Title, all 
attempts to estahhah this much required improTement 
have been hitherto unavailing. Although the remark 
of Blnckstone, " that property best answera the pur- 
poses of civil life, when ita Transfer and Circulation 
are free and unencumbered" (2 Cowm. 288), is tiniver- 
sally concurred in, yet, when an endeavour is made to 
reduce this principle into practice and to adopt mea- 
Burea for simplifying the Transfer, innumerable objec- 
tions and uncompromising oppositioa immediately 
start up. Of these measures Lord Brougham classes 
the Eegistry of Title as among the moat important. 

" 1 need hardly dwell," he Bays, "on the benefits of a 
Registry for aeuuriiig titles and fucilitating trnnsfera of 
property. England ia nearly tbc only country which is 
still without this advantage. When m office I caused a 
measure of this nature to be prepared and introduced into 
the other House by an honourable and learned relative, 
then member for tbe Borougb as well as a Master in Chan- 
cery (Mr.W. Brougham^. The clamour of country prac- 
titioners raised agamst [t bad the etfect of misleading the 
coantry gentlemen, who wore made to believe that their 
titles would thus become pubhshed, whereas the most strin- 
gent regulations vrere made in the Bill to prevent the pes- 



of wills. 
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sibility of anyone seeing a single line of any title without 1848. 
express permission given by the owner in writing under 
his hand. Of course when a sale or exchange, or mort- 

fage was in negociation, the lender or purchaser must 
ave access to the deeds ; but so he would whether they 
were put upon the register or not. Connected with the Mapofian.i- 
registry should be an authentic and detailed map, the ed estates. 
result of a survey of each county or smaller district, what 
the French call a Cadastre^ to which on each sale, mortgage, 
or other conveyance, reference should be made, each change 
of possession being entered upon the face of the plan. 
Nothing can better tend to both conciseness of conveyancing 
and security of title than this scheme, and the experience 
of Belgium and some other parts of the Continent pro- 
nounces amply in its favour." — (Pp. 52, 53.) 

The suggestions made by Lord Brougham, respect- Depositorio* 
ing Depositories for Wills, immediately following the 
above observations respecting Eegistry of Title, have 
been, as we have already observed, carried out in the 
Probate Bill, which has lately become law (20 & 21 
Vict. c. 77). The Act vsdll be found to contain no 
more useful provision than that which establishes places 
of safe custody, where persons during their lifetime 
may deposit their vnlls, and to which at their decease 
their relatives or executors may have certain and speedy 
access. The valuable remarks made by Lord Brougham 
upon this subject are of interest, even although legis- 
lation is no longer a requirement, inasmuch as they 
shew how sensibly he deals with the ordinary questions 
of life, and are the best refutation of those opponents 
who cavil at the improvements he proposes as chimerical 
and unsuited to every day practice. 

" One kind of register I must advert to, because to that 
none of the objections can by possibility apply which are 
made to a General Begistry; 1 mean a public office in 
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which iny person may deposit Lis will Tor safe cuslocij and 
under hii own seal, bo a* to be acoesaible only toliii repire- 
aentAtive, but also on his decease to be examined bj all 
deriwea and legatees. At present no one can tell how he 
JB to secure liia will frotn loas by accident, or indeed from 
destruction by interested parties. The heir disinherited, or 
the next of kin wholly or in part passed over, are generally 
the persons who have access to a man's repositories on hia 
decease, itnd by tbera spoliation may easily be committed, 
jf it be their interest to cause sn intestacy. 1 have oflen 
been asked how a person should secure his will. Bankers 
may break, solicitors may die, and, no 
their business, docnnents in their keeping may, t 
and again happened, been cut up into tailors' i 
Even making duplicates, previous to the late Wills Act, was 
attended with risk under the nicety of the law, which made 
the destruction of one copy a rcviication, unless it could be 
satisfactorily shewn to have been done without the intention 
of revoking. A greater relief to testators, I am certain, 
could not be given than such a Register Office, and the 
expences of maintaining it would, I am sure, be willingly 
reimbursed by payment of the i'ees.^(Pp. 53, 34.) 

The important question of Insuracce of Title* is next 
dealt with, his object being, by the establishment of a 
Govenmient OtBce for tbia pnrpoae, to avoid the ei- 
pence and do!a,y bo constantly incurred when money is 
Bought to be raised upon landed estates, or a sale to 
be effected of all or any portion of them. At the 
present time a long and costly invcBtigation ia equally 
unaToidiible in the amalleBt mortgage or sale, aa in 
those of the greatest magnitude. The plan proposed 
by Lord Brougham ia well worthy of attention. Its 
simplicity is one of its best recommendations. 

" I cannot," he says, " leave lliis branch of the subject" 

• ChandcH Wren Hoskyns, Esq , of Wraihal! Ahbej, Warwick- 
shire, has in Ihc present year ( I860) proposed luBurtuce of Title 
by means of PrivatQ Coniipanics. 
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(viz. title) " without impressing on your Lordships the ex- 
pediency of BDoCher acheiiie, sanctioned bj all the considera- 
tion which eminent men have given la the eaWeet. I mean 
the introduction of Insurance into dealing with Real Estate ; 
in a word, the Inaurance of Title, When once any title is 
examined, as bj oiBcea lending raonej' upon it, whj should 
not thia investigation Buflice as often as anv other transaction 
takes place respecting the same title ? Yet if money ia to 
be raised ten times on lands all held in the aame right, ten 
times are all the expcnce and delay U> be incurred, when 
once ought to have aufSced. A Government OfBce esta- 
blished to give all owners security would be a blessing to 
all the proprietary portion of the community. The terms of 
insurance must needs be moderate ; for all are agreed that 
the vast majority of titles are really good and such as give 
small chance of eviction, and the profits of the depositors 
would be in proportion to this preponderance of safe titles, 
and the rsire occurrence of an owner being evicted. These 
profits would suiBce to pay the party whom the law should 
deprive of his possessions, and to leave a considerable surplus 
for the expences of the office. When we consider the proceed- 
ings of Inaurance Offices, and other bodies lending money on 
real security, we shall perceive that they really act upon 
the very princijile which 1 am recommending for adoption." 
—(Pp. 54, 65.) 

sing on to the topic of a Digest of the Criminal < 

]jaw, and obserying that he only waited for the final 

' Beport of the Criminal Law CommiaBioners before he 

I should introduce a Bill into the Honse of Lords enact- 

. iiig a Criminal Code* — a code defining ail crimes and 

I their puniaLioeats, to be followed by a second, enact- 

, ing a Code of Criminal Procedure, he adverted to one 

very striking advantage which would necessarily result 

from such a digest, viz. that whenever any branch of 

f the laws had hoen thus arranged, any inconsistencies 

* Several Bills having for their object the consolidation of the 
i Criminal Law, have been broughl inlo ibo House of Lords by the 
Ll^rdChanccllor during ibcpiescat session (IS60}. 
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a their provisions had been detected by juitapoaitiott, 
and thus the diacovery of defects had led ia almoBt all 
cases to salutary amendmenta. We abstain from com- 
menting upon the ceusurea made by Lord Brougham 
upon Chancery proceedinga. Although many reforms 
and improvements have been effected in equity, those 
Courts still retain their iron hold of much busiaeas 
which might much more cheaply and expeditiously, 
and not lesa ef&uiently, he transacted in the common 
law tribunals,* He laments the omiaaion from the 
County Courts Act of his clauses committing to those 
Courts the administration of small legacies. The diffi- 
culty of obtaining a decree without considerable eipenoe 
in cases ■where a small amount is in issue, entirely 
closes the doors of the Court of Chancery against 
suitors of the poorer classes. 

If the want of a Public Prosecutor was still a griey- 
ance complained of by Lord Brougham in 1848, it is 
still in 1860 among the questions constantly mooted 
in Parliament, but still appearing as far off as ever 
from being settled. Now that three great questions, 
viz. those of Breaches of Trust, Divorces, and Tes- 
tamentary Jurisdictions have succumbed t to the in- 
domitable energy and perseverance of Sir Eichard 
Eethell, the path ia laid open for less compheated 
measures of Law Eeform, and it is to he hoped that 
the Attorney- General will lay his hand among the first 



tbe present sesaion { 1860). 

■t Bylheilat. IH & 19 Vici 
aadslaL iO&al Vict. e. 77. 
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upon that for the appointment of a Public Prosecutor, ^^^^- 
which is more than ever necessary, in consequence of 
the apparent reluctance to prosecute the common law 
offence of bribery and corruption. 

" We still,*' observes Lord Brougham, " we alone of all 
civilized nations ; we, contrary to all principle and in spite 
of all experience, still persist in leaving the Criminal Law 
to execute itself. No provision whatever is made in our 
system for any one criminal being brought to trial, ahy one 
ofience prosecuted ; no provision, at least that is of the least 
certaintv, or that may not just as well prove nugatory as 
effectual. A man is robbed — he has the additional mis- 
fortune of being bound over to prosecute the robber ; his 
life is attempted — he has the additional risk of losing the 
costs of the trial" (that is now remedied), "and the cer- 
tainty of losing his time in urging it on. Public prosecutor 
we have none, all is left to hazard ; the worst crimes may 
go unpunished, aye and the innocent parties may be involved 
m a prosecution." — (Page 73.) 

"W"e have made copious extracts from this Speech of ^Jfs an" 
Lord Brougham delivered in 1848, because it con- epoch in the 

° , , ' history of 

stitutes another epoch in the history of Law Eeform, Law Reform. 
as well as in his own legislative career. The twenty 
years which had passed away since he made his first 
memorable statement on this great subject in 1828, 
had witnessed the realization of many of his hopes, the 
partial acceptance of some of his proposals, the total 
rejection of others. Firm of purpose, and unshaken 
by feilure, that alembic testing the true qualities and 
character of the statesman, he once more in riper age 
aind with maturer judgment girded himself to the task 
of pointing out what still remained to be accomplished. 
Contrasting the peaceful calm which pervaded our 
country and its institutions at the moment when neigh- 
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bouring ahores were rent asunder with the tempeat of 
civO war, aad the air was reHOuoding with the crash 
of faEen thronea, he urged the Legislature to per- 
petuate that safety which England providentially en- 
joyed, by the removal of every flaw still existing in 
bur system. 

"It is," be ejttlairaed, "hectiuse all otter states are 
jj Bhaken and ours alone ia secure, tbat I would have yon , 
il make tboee iDstitutiona perfectlj to be loved, which 70a ' 
- bid the people pruaa linine to their boeoma. I have the 
moat entire and undoubting cotifidenee in the powers of onr 
conBlitution, and the lujalty, the virtue, and the courage of 
L m; fellow-subjects to sustuiu it. But the better the law ii 
'* under which they live, the cheaper h its administration to 
them, the closer its remedies are brought to their own doors, 
the plainer it la written for them to read, nud the simpler 
to comprehend as digested, the more secure property be- 
comes in the enjoyment, the easier to exchange and transfer, 
making it, as Blackatune aays, answer more perfectly the 
purposes of civil life ; removing, as Locke hath it, th« 
shoaia and quicksands which beset the courae of those wbo 
deal with it ; the better will our system deserve the people's 
love, with the more fervent loyally will it be by tDem 
upheld, the more firmly nerved in its defence will he tfanr 
callant arms, the more inaccessible their honest hearta tO 
the acts of all its enemies.' "—(Pp. 77, 7b.) 

These just Bentiments, so eloquently expressed, will 
find an echo in the breast of every Englishman and 
lover of his country, whatever be his politicnl creed, 
his rank or calling. We have tlius analyzed at con- 
■ siderable length this important speech. It concluded 
with asking the House of Lords to read, for the first 
time, a Bill intituled An Act to Consolidate and Digest 
into one Statute all the Laws of England, as far as 
relates to indictable offences and the punishment 
thereof. Tbat Bill was, however, presented to Par- 
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liament bj its noble and learned Author, not so much 1848> 
with expectation of its finding acceptance with its 
hearers as furnishing him with an opportunity to 
ascend an eminence from which he might survey the 
vast region of Jurisprudence, and see in what quarter 
the crop of Law Amendment had been gathered in, 
what fields were now ripe for the sicMe of the husband- 
man, where dark shadows rested upon the mountain 
and the forest, and where the sterile soil still defied 
regeneration and culture. Much remains to be done* 
although twelve years have passed away since he took 
counsel with the public upon measures having no 
private or political interest to serve, but solely their 
own welfare. Nevertheless, the retrospect of the past, 
and the consideration of much that has been accom- 
plished, bids us regard with cheerful confidence the 
gradual but steady movement of human progress, 
which, like the flowing tide of the ocean, may seem 
to recede awhile but is imperceptibly advancing. The 
success achieved by Lord Brougham will be a land- 
mark to those who struggle for awhile in the tempest 
of prejudice and opposition, but ultimately gain the 
harbour. 
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Leavino the above iatereating record of an impottant 
period of his Lordabip'a life, we resume what may- 
be termed the Annual Eegiater of hia Acta and Billa. 
In 1849 ho endeavoured to induce the Legislature 
to amend and extend the proyiaioDB of the statute 
8 & 9 Vict. c. 119,« which had been paaaed in 1845, its 
object being considerably to reduce the costs incurred 
in the preparation of conveyancea, mortgagea, wills, &e. 
We may recollect that he had, in his speech of 1818, 
dwelt upon the difficulties thrown in the way of trans- 
ferring property by the heavy amount of law expencea, 
and this Bill, so immediately following hia observations, 
shewed him prepared to apply a practical remedy to 
the grievance. The Bill, however, waa unsuccessful. 
On the 12th July, in the same year, he again presented 
the first of the Billa for the Consolidation of the Cri- 
mioal Law, comprising the capacity or incapacity of 
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persons to commit crimes. But the measure of Law 1849. 
!Beform, attributable to Lord Brougham, which espe- 
cially signalizes the year 1849, is his Bankruptcy- 
Consolidation Act,* containing upwards of 270 sec- 
tions and completely codifying this complicated branch 
of jurisprudence. By this statute, the offences which 12 & 13 vict 
render a bankrupt amenable to penal law are clearly *^ ' 
defined, and appropriate punishment is apportioned to 
each degree of misconduct ; while those acts of a 
trader, which render him liable to be made a bankrupt, 
are set out with clearness and precision. In a great importauro 
commercial country like our own, where the interests Bankruptcy 
of the creditor must be protected without unduly inrgreat" 

. ji J • iiJ_''j f» J T 'J* commercial 

cramping the enterprise and elasticity 01 trade, it is country. 
of the utmost moment that the Law of Bankruptcy 
should be simplified, as far as the subject, by its very 
nature so involved in perplexities, can admit of. Bank- 
ruptcy and disorder are almost synonymous terms; 
and yet a careful perusal of the 12 & 13 Vict. c. 106, 
will enable any tradesman of moderate capacity to 
comprehend fully the law which is to protect him, 
should he incur difficulties unforeseen and unmerited, 
and to chastise him if they are caused or aggravated by 
his own wilful misconduct. The fiuctuations of busi- 
ness are however so frequent and so rapid that already 
in some of the District Courts of Bankruptcy, the 



* Nevertheless, in consequence of some errors discovered to 
exist in this statute. Lord Brougham brought in a second Bank- 
mptcy Consolidation Bill in the following year, 1850. Among 
these errors was the non-repeal of the Debtors and Creditors 
Arrangement Act (7 & 8 Vict. c. 70), which applies solely to non- 
traders. — Macrae's Insolvency, ed. 1852. 
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judicial apparatus ia far more cumbrouB and eipeseive 
than ia actually requisite, and probably no long period 
will elapse before those Local Courts,* which doBpatoh 
the insolvency business throughout the country, will 
be callt^d upon to consolidate both Bankruptcy and 
Insolvency enquiries into one department. As w© 
advance towards the present time we find no relaxation 
in the untiring industry of Lord Broughaui. In 1850 
(July 3rd) we find hiui presiding at a meeting of the 
' Law Amendment Society for the establishment of a 
law school, whore, in the course of an inaugural addresH, 
he adverted to those anomalies in the making of laws 
upon whicli he had already commented iii his speech 
on Law Eeform in 1848. 

" Bad workmaiisbip in kw making," he sa^s, " ia not the 
only fruit of igncirsnce in the lawgiver. The progresa uf 
improvemeiit in jurisprudence meets indeed with a<i more 
potrerful, indeed tatal obstructicin. Tbia will appear maiii. 
test if wo shortly survey the causes of those detects, both 
Bumerous and weighty, which prevail in every long esta- 
blished system of law, and the remedy fur which is what we 
chiefly mean by Law Amendment. The large mass and the 
complexity of the system proceed from the sume causes to 
which we may ascribe its many defects. 

(1). A law which was good when made, because fitting 
to the existing state of society, may become, by subsequent 
changes, inapplicable and positively hurtful. 

(i). It may become both complex and prolix from the 
' lawyer's debire to combine historical associations with tlie 
requiremenls of the present time, and his endeavour to 
make old la.w suit new circumstances. 

(3). It may be ill devised from ignorance, and yet be the 
work of lavrgivers sincerely desirous to attain excellence id 
their work, 
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(4). It may be made in the expectation of beneficial 1850. 
operation, and that expectation may be disappointed by 
experience of its effects. 

(5). It may have been made with particular reference to ' 
certain cases and circumstances of a partial and temporary 
character (a large source of legislative error), and thus be 
found by experience to be generally inapplicable. 

(6). It may be rendered bad from the necessity of yield- 
ing, however unwillingly, to public prejudice, or to nilsely 
supposed but dearly cherished public interests. 

(7). It may bear the plain marks of sinister motives in 
consulting sinister interests, and those not only of lawyers, 
called on this subject by Cromwell the sons of Zeruiah, but 
interests of other classes also. 

(8). It may exist only in the decisions and dicta of judges, 
and so be scattered over many scores of volumes, as the 
Koman law before Justinian was said to be the load of many 
camels. 

(9). It may betoken professional prejudices, the rather 
because those of lawyers most easily mix themselves with 
judge-made law." — Law Review, vol. 12, p. 236. 

The institution of a School for Legal Education, 
where principles such as these expounded by Lord 
Brougham might form the basis of elucidation and 
elementary instruction, is a topic of extreme import- 
ance. It is clear that even with the improvements Keoonstruc- 
lately introduced, both as regards Examinations and inns of 
Lectures, by Sir R. Bethell and other enlightened sary. 
lawyers, the Inns of Court have long survived their 
original intention ; and if a university strictly legal 
cannot be instituted, it is worthy of consideration 
whether a knowledge of the principles of jurisprudence 
should not much more extensively than it is at present 
be made a necessary part of academical education. 
There is no reason why the general complaint should 
continue to be made, that in all other braacK^^ ^1 
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knowledge and science, except law, thG foundation is 
laid in elementary instruction, whereas in jurispru- 
dence we charge the memory of the law student with 
facta, but seldom eierciae his understanding ty calling 
upon him to prove their reason ahleneas by a deduction 
from first principles. Hence it ia that the lawyer 
plunged into practice, and having his attention fully 
fijted upon tlie tranaaetiona of every day life, has 
seldom the leisure or the inclination, at a suhsequent 
period of hia career, to take a philoaophic view of his 
profession, or to consider calmly those laws which he 
ia daily required to expound. Hence, too, the diffi- 
culty he. encounters should he attempt himself to be- 
come a law maker. Hence it rarely happens that our 
judges are favourable to amendments of the law, still 
more rarely are qualified to originate or superintend 
them, To this cause, lastly, may be in a great measure 
ascribed the errors comniitted in legislation pointed 
out by Lord Brougham ; and aa he admita, that it ia 
the lawyers who must frame the lawa, however the 
legislature may ultimately assent to them, perhaps no 
more simple or more efQcient remedy can be devised, 
for the errors we are prone to fall into in their com- 
position, than the advancement and extension of legal 
education. 

In 1850 (8th February) Lord Brougham again 
brought in his Criminal Law Consolidation Bill. The 
Criminal Law Digest prepared by the commissioners 
had been preaented to the House of Lords in 1644, 
and had been referred to a select committee after 
having been read a second time. No progress was 
however made in the question. He was more sue- 
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' cessful in carrying through the Legislature the atat. 13 .rt^^P- 
[. A 14 Vict. c. BO* (commouly called the Trustee Act), " " ' 
"bj which the Conrt of Chancery is empowered to deal 
with the estates and stock of lunatic trustees and 
I mortgagees, and also to make orders in various cases 
of trust estat-cs. A Bill brought iti by him in the nin fur 
course of this year for the purpose of separating the ihlTlesisia- 
judicial and political functions of the Lord Chancellor, jnal 'm fmc- 
by the appointment of a Cliief Judge in Chaneery, l™^',! 
and also a Bill enabling two Judges on circuit to he^ """■ 
and determine appeals from the County Courts (two 
most useful measures, and which are among the Law 
Eeforuis still remaining to be accomplished), were un- 
attended with success. "VVe must not omit, however, 
ajnong the acts of 1850, to include the Acts of Par- 
liament Abbreviation Act, 13 Vict, c. 21,t for which 
valuable measure the country is indebted to Lord 
Brougham. 

Passing on to the year 1851, we find among tbe \R5\, 

pages of the Statute Book three Acts belonging to " 

him ; two improving and extending the Patent Xiaw, 
viz. the l* & 15 Vict. c. 82,; and the 15 &. 16 Vict. 
c, 83 (which however did not finally become Law until 
the following year) § and the memorable Act making 
parties to suits admissible ns witnesses, 14 & 15 Vict. 

• Act to consolidate and amond tlie Lnna relating to tlio Con- 
vejonce and Transfer of Real and Porsoosl Property, vesled in 
mortgagocB and iruBteea. I BSO. 

t Act for thorteaing tbo Language used in Acts of Parlia- 
ment. IB SO. 

4 Act to sioiplify the Formi of Appoinlmcnls to certain OSeee, 
and the manner of jiasiing grants under the Great Seal. 1851. 

§ Act for amending the l^w for gtanliog Patenls for Inicn- 
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1B51. c. 99* (Aug. 7, 1851). Twice too, in the course c 
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that year (10th April and August 5th), ho presented 
BiDe to improve and amplify the Procedure of County 
CourtB ; the former being the County Courts Equit- 
able Jurisdiction Bill and the latter the County Courts 
further Extension Bill. Both these Bills failed at 
some stage of their progress through Parliament. 
Undiscouraged by defeat, in the following year 
[ (1852) ho brought in another County Courts further 
Extension Bill, almost identical with the last, bat 
containing the Amendments made in it by the Com- 
mons. A measure on the subject of the County Courts 
passed the Legislature in that SessioD, viz. the 15 £ 
16 Vict. c. 54j by which tlie Judges were precluded 
from practising at the Bar, which privilege they had 
enjoyed up to that period, and, as a compensation for 
this restriction, their salaries were fixed at a sum of 
£1200 per annum, to graduate up to £1500, in pro- 
portion to the increase of tho business in their Courts. 
A retiring pension, in the event of tbeir necessary 
retirement through Ulness incapacitating them from 
a proper discharge of their judicial functions, was 
also awarded to them by this statute, the amount being 
fixed at two-thirds of tbeir salary. It may be remarked 
that this Act was virtually cancelled by the County 
Courts Amendment Act of 1956 (18 & 19 Vict. c. 108), 
which fixed the salary of the Judges at the minimum 
awarded by tho former Act, saving only the existing 
interests of certain Judges to whom the Treasury had 
already awarded the maximum or nearly the maximum 
salary. It is to be hoped that this injustice done to 

* Acl to amend ibe I.b» of Eiidence. I BSl, 
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tbe Judges will be remedied at no distant period. 
The present Lord Chief Justice of England, while 
Attorney General, shewed always a disposition to do 
justice to the County Courts, but was unable to carry 
out his views from want of co-operation on part of the 
higher members of the Administration, of which he was 
a member. Two other Acts of Parliament passed in 
1852 claimed Lord Brougham as their author. The 
Extension of Copyhold Eofranchiaement Act, 15 & Id 
Vict. c. 51,* was a step forward in the direction of hia 
Buggestions, but did not provide for eompulaoty enfran- 
chisement to the extent be bad always considered prac- 
ticable. The other Act was tbe 15 Vict. c. 23t (17th 
June, 1852), to shorten the time required for assembling 
Parliament atler a dissolution, a measure most desirable 
foreipeditiogpublic business. In addition to these sta- 
tutes, portions of a Bill on Evidence and Procedure J 
introduced by him in 1852, were incorporated into the ■ 
15 & 16 Vict. c. 76, and the 17 & 18 Viet. c. 125, \ 
styled the Common Law Procedure Acts, being the i 
result of the labours of the commissioners appointed 
to investigate the subject in 1850, of whom the present 
Mr. Baron Bramwell was not the least able and assi- 
duous. In 1852 the Act to abolish Masters in Chan- 
cery, stat. 15 & 16 Vict. c. 80, passed the Legislaturei 
with the assistance of Lord St. Leonards, then Lord 
Chancellor. In 1853 the law of evidence waa stiU 
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* Act to extend tbe provisions of tbe Acts for ifao CommutEtion 
of Manorial Rights, and for Ihc gradual Euf ranch iscmcnt of l«ndi 
of Copyhold and Cuitomary Tenure. 1 852. 

f Act to shorten the time required for assembling Parliameul 
tiler ■ Dissolution. )8SS. 
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furtiier opeDcd and enlarged by Lord Brougham's Act 
enabling huabanda and wives to be witnesses against 
each other, except ia adultery and criminal proceed- 
The County Court practice had already pennit- 
a innovation on long established practice in this 
particular. The stat, 16 Yict, c. 20 extended the pro- 
visions of the 14 & 15 Vict, c. 90 to Scotland ; thia 
improvement was also carried by Lord Brougham in 
1853. He also in that year introduced Bills having 
for thoir object the giving costs to persons acquitted, 
the holding of trials in counties adjoining those in 
which offences should have been committed, and also 
for tho amendment of the law of arbitration. Some 
of the provisions of the last mentioned Bill were em- 
bodied in the Kew Common Law Procedure Act, the 
17 & 18 Vict. c. 125. The only statute which we find 
due to Lord Brougham in 1854 was the 17 Vict. c. 26,* 
providing an appeal in cases tried before the County 
Courts under the 13 &, 14 Vict. c. 54. By some over- 
sight the right to appeal had not been included in 
that statute. He also took cliarge of Dr. Phillimoro's 
BiD, excluding Ecclesiastical Courts from the cogni- 
zance of causes for Defamation, adding a section of 
his own, whereby relief was extended to persons un- 
dergoing imprisonment for the offences at the time of 
the passing of the Act. It was carried in 18S5 and Ib 
the 18 & 19 Vict. c. 41.t In the course of the year 1864 
he also again presented his Arbitration Law Amend- 
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ment Bill and Lis Bill to empower Siuiimary Proceaa 1854. 
in cases of default of payment of bills of exehaage and 
promissory notes. The latter Bill, as well as one intro- 
duced on the same subject by the present Solicitor Gene- 
ral, was referred to a Select Committee of. the House 
of Commona, who reported in favour of the latter, 
and it accordingly passed the Legislature in 1855. It 
is the 18 & 19 Vict. c. 67.* Two important provisions 
were imported into it from the BOi of Lord Brougham ; 
one authorising all the parties to a biU of eichange to 
be proceeded against, and the other requiring payment 
of the bill and interest into Court, and also security 
for coats, as the condition of allowing the debtor to 
defend himself. The proceedings under 8ir H. J. ^^™7 
Keating'sAct being still found to be unnecessarily ex- ^'''"•' 
pensive, the mercantile interest has already expressed Aa. 
itself loudly in favour of Lord Brougham's measure, 
and it is probable no long time will elapse before pub- 
lic opinion will prevaQ over professional considerations 
and private influence. The favourite topic of Educa- 
tion had beon once more embarked upon in 1854, as we 
find that on tlie 21st July Lord Brougham introduced 
a Bill for its promotion in corporate towns. By the am f" Bao- 
firat section town councils under tiie 5 & Q "Wm. 4, ]ia\anTji^ 
0. 76, were empowered at a meeting, at which not less rnto. 
than two-thirds should be present, to make a rate for 
Education purposes, not exceeding sixpence in the 
pound. The Holy Scriptures were to be read in all 
the Bchoola established by the Bill, but not as a school 
leBBon-boolt, with a proviso that no children of p; 
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professing the Eoman Catholic or Jewish religitai 
should be obliged, except with the parents' consent, 
to he present at the reading. 

In 1855 we have to record one of the most im- 
portant measures ever passed on the Buhject of Crimi- 
nal Procedure. "VTe allude to the Act for the Summajy 
Trial of Offenders (18 & 19 Vict. c. 126) * which 
followed close upon Lord Brougham's speech on Cri- 
minal Law Procedure, delivered in the House of Lords 
on the 25th of March in that year. The Act is s 
compound of his Bill, and of one introduced by 
Lord Cranworth, then Lord Chancellor. When we 
consider that twenty-eight yeajs had pasaed away 
since the summary punishment of offenders was 
first advocated as an act of justice to the prisoner 
charged with crime, and in order to obviate the hard- 
ship of a long imprisonment before trial if innocent, 
and if guilty to give him a better chance of returning 
to an honest course of life, by avoiding the disgrace 
and stigma attached to a conviction in open coiirt ; 
when also we regard the question in an economical 
point of view as regards the immense saving of ex- 
pence to the public, occasioned by the summary pro- 
cess pursued under the Act, we may well admire, 
however we may regret its results, the extreme caution 
ao long observed in this instance not to impair in the 
most remote degree the force of any weapon of self- 
defence which a prisoner may he supposed to possess, 
and be proud of our laws, imperfect as they still may 
be, and undoubtedly are, where the people are reluc- 
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tant to reap the moat manifest and palpable advantages 
at the risk of losing one iota of personal right. 

In 1855 Lord Brougham {27th Jnlj) brought in a 
Bill for the further relief of Clergymen dissenting 
from the Establiahed Church. It was again in- 
troduced in the year 1857, with the addition of a 
proviso that nothing contained in it shall affect 
the indelible character of Holy Orders. With this 
restriction, the Bill is considered to have the support 
of the EpiBCopBl Bench. The year 1856 was signalized 
by the introduction of the Judicial Statistics Bill,* ' 
which, whenever it becomes law, must eiert a, very c 
powerful influence on the question of Legal Reform. ^ 
A copious description of this BUI will be found in the I 
Summary prefixed to the chapter on Miscellaneous J 
Acts and Bills. No more safe or sure basis osistB 
■whereon to build the superstructure of improvement 
in Jurisprudence than that furnished by the data of 
past experience. The published Becords of the Court, 
the Prison, the Police Court, the Penal Colony, the 
facts and figures illustrative of civil and criminal pro- 
cedure, furnished in a concise and tabular form, may 
well have occurred to the mind of Lord Brougham as 
one of the simplest remedies for the defects in our 
Legal System which he has so constantly been com- 
plaining of. They are, as he observes in the Speech 
with which he prefaced the introduction of his measure, 
the plummet and line by which the mariner upon the 
vast ocean of Iicgislation may avoid the danger of 
nhoals and quicksands, and at the same time gather in 
and note down the measure of his progress. Although 
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the Bill proposed by Lord Brouglinm has not beoa 
accepted hy the Governmeat in its fullest and moat 
coiuprehenBive scope and bearing, yet we rejoice to 
find that the inimeaae importance of the subject has 
not escaped the reflective and intelligent mind of the 
Secretary of Stato for the Home Department. Under 
his direction a moat useful table of Criminal Statistics 
B, relating to Commitment, Trial, Conviction and Punish- 
ment, including other matters within the cognizance 
of the Home Office, haa been compiled and presented 
to the Legislature. A similar volume ia to be annually 
published, and ia inteuded to comprise, in addition, 
Civil and Commercial Statistics. The fact that Mr. 
Eedgrave has charge of the preparation of these tables 
warrants the careful and able execution of the work. 

In 1856 Lord Campbell's statute for enabling pri- 
■oners committed in the provinces to be tried at the 
Central Criminal Court (19 Vict, c. 16) was a recog- 
nition of the principle of Lord Brougham's measure 
proposed in 18-15, and again in 1353, for the removal 
of prisoners into adjoining counties for the purposes 
of trial. We have to close this long but interesting 
catalogue with the labours of 1857, for since that period 
the frequent changes of administration have almost 
entirely dammed up the current of useful Legisla- 
tion. The sudden Dissolution of Parliament in that 
year, and the late period at which the new House of 
Commons assembled, greatJy interrupted the progress 
of public business. It was immensely to the credit 
„ of Lord Palmerston's Administration that, of the three 
"" great questions upon which public opinion and the 
general feeling of the community had demanded Legis- 
lation at their hands during t\ie aVott laswiyQ. -wWlv 
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sat iu the auturnu of 1S57, viz. Secondary Puniah- 18 
menta, the Abolition of the EccleBiaBtical Courts, and ~ 
the Amendment of the Law of Divorce, not one re- 
mains postponed or uudeHpatched. That tiiere ore 
defects and shortcoraiugs in the statatee passed upon 
the first and third of tiiese questions there can be 
little douht. These may be removed without mucli 
difficulty ia a future seaaion. The country never- 
theless regards with respect t!ie firmness of purpoae, 
and sense of duty which at no small sacrifice of per- 
sonal convenience succeeded in carrj-iug, against power- 
ful opposition, two at least of the three measures so 
long and ansionsly expected, but faintly and irreso- 
lutely dealt with in former years. Notwithstanding 
the necessary occupation during the laat few months 
of the Session of 1857, of much time in their'diacussion 
in both Honaes of Parliament, Lord Brougham was bqi fo 
able ta introduce his Bill for the relief of Harried Man-u 
Women, of which an eiposition will be found in one """ 
of the Summaries annesed to this Eeview. He alao 
again presented his Vexatious Litigation Prevention 
BUI, almost identical with his Arbitration Bills of 
former years. Neither of tliese Bills made any pro- 
gress before a dissolution of Parliament took place. 

During the years 1858 and 1859, no import-ant 
measure connected with the improvement of our juris- 
prudence took place ; in the former, continental politics 
having to a great extent absorbed public attention, and 

I in the latter. Parliament having been occupied with 
the discussions consequent upon the introduction, by 
Lord Derby, of a Bill upon Electoral Eeform. 
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CHAPTER VIII. 
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Having thus finisLed the enumeration of tLe several 
Acts and Bills carried by Lord Brougham through a 
series of upwarda of forty years, wc shall not have com- 
pleted our task or discharged our duty to the advocatea 
of Law Amendment and to the nohle Lord as its fitting 
representative if we did not briefly recapitulate his 
triumphs and his failures, not as on eulogiuiu which 
would he aa fulsome and distasteful to the object of it 
as it would be utihecoming a simple chronicle of eTeutSj 
but as an incentive to vigorous and persevering action 
on the part of those who, altliough at an immeasurable 
distance behind him, are travelling in tho same road. 
We shall not, however, he entering upon the region 
of panygerie, remembering as we do, that although 
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the conduct of public men in its individual parta may __^ 
juatlybe canvassed and scrutinized by contemporaries, 
posterity alone is privileged to adjust their general 
character, if we note the extraordinary versfttibty and 
activity of mind which have been Lord Brougham's 
distinguishing characteristics. Blessed by Providence ■no t 
throughout his long life with a strength of physical l^, 
constitution almost unparalleled, he has been able to "°°" 
achieve far greater success, in compassing his ends, 
than has fallen to the lot of any other Legislator in 
our history. To the duration of his careerit has been 
owing, that in many instances he has triumphed over 
opposition, and seen hia own convictions ultimately 
recognised as Truth. Where is the Statesman who 
could have waited seventeen years to see the esta- 
blishment of Local Courts, and twenty-three years to 
be coDgratulated on the enactment admitting the 
evidence of parties in their own cause ? The list of 
Acts and Bills appended to the present Eeview abounda 
with siroilap instances ; they cannot hut strike forcibly 
the observation from whatever point of view we regard 
Lord Brougham's extraordinary career. But if the 
Law Eeformer cannot always hope, like him, to see the 
vintage of hia labours, he ia not on that account to 
stand idle and indifferent, leaving to otbera the burthen 
and heat of the day. Let him rather imitate that zenl 
in behalf of the social welfare of the people which has 
pleaded the cause of Education again and again, and 
up to the present hour with comparatively insignificant 
resulta, yet animated rather than discomfited by failure, 
perhaps even now is preparing for fresh trials, and 
marshalling its forces for a more brilliant yictorj. 
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If we contemplate more immediately the subject- 
matter of the preaent E«view, we tthaU find that pre- 
Tiously to tiio year 1828, when Mr. Brougham made 
hia memorable Hpeech on Law Eeform, three public 
questions of very couBideroble interest engaged his 
attention. The measurca ha introduced upon by far 
the moat momentous of these, namely, the Slave Trade, 
were eminently BucceaBful, With abolition of slofery 
hia name is imperishably connected. Both of the 
other two questions, the Law of Libel and Education, 
have been imperfectly dealt with, and at this day re- 
quire further solution. As regarda the latter, we can 
never expect it can bear fruit in a degree commen- 
Burate with its merits, or the public expectation, until 
the instruction of the people and their indtiBtrial 
trainiug are to a certain extent compulsory both aa 
regards the contributors of the necessary funds, and 
the object of them. 

In 1828 Lord Bi-ougham's speech eo often referred 
to in these pages embraced a vast variety of topics 
connected with our jurisprudence, and pointed out 
nmnberleas defects in the syatera of lego! procedure 
requiring correction. Many of these he was fortunate 
enough himself to remedy ; some, as those relating to 
the Law of Heal Property and Civil Procedure, to the 
abolition of sinecure offices in Chancery, and to the 
Judicial character of the Privy CouncU, at no long 
interval afterwards ; others, connected with the Law 
of Evidence, of Insolvency and Arrest for Debt, at a 
later period. Among the most useful measures* since 
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introduced by hira, and prior to hia Becond apeecli on 
Law Eeform in 181-8, we may eniimerato the Central 
Criminal Coiul; Act, tte Act faciiitatinf; business in q 
the Court of Chancery, Beveral Acts relating to the i 
Slave Trade, and the Act establishing Local Courts, f 
The last, aa it falls considerably short of the original J 
intention of Lord Brougham, by the omission of Eijuity ^ 
jurisdiction, and the restriction of the powers of the 
County Court aa a Court of Arbitration, might more 
properly be elnssed among tJiose meaaurea which have 
only been partially adopted, and remain still imper- 
fect — we allude to the statutes respecting Copyholds, 
Bills of Eschange, Protection from Vexatious Actions, 
and many others. The Acts constituting the Judicial 
Committee of the Privy Council are deserving of espe- 
cial attention, as emanating entirely from Lord 
Brougham, and passed with little or no alteration. 
Suhsei^uently to 1848 the Bankruptcy Consolidation 
Act (12 & 13 Vict. c. 100), the Acts of Parliameut 
Ahhreviation Act (13 Vict, c 21), the Acta amending 
and extending the Patent Laws (14- & 16 Vict. c. 82, 
and 15 & 16 Vict. c. 83), the statutes enlarging the 
law of Evidence (14 & 15 Vict c 99, and 16 & 17 
Tict. c. 99), the Act shortening the time for the 
Meeting of Parliament after a Dissolution (15 Vict. 
c. 73), are tlie meaBures of the most extensive public 

nistrBlion of llie Poor Laws have not heen adserled to, at the Bill 
ialrodaced in 1834 naa not hia, but tesultcd from the labours of the 
CommisBian sppoiDled in 1833 to inqnirc into the lubjcct. He, 
bonever, on the 21«t July, IflSJ, moved, whon Lnrd Chsnrellor, 
the Hcond rsBding of the Bill to amend the Poor L»«3, which »u 
outied by a majorilj of 63, and became the atatule 4 & S Wm. 4, 
e.76. 
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utility and poBaessiug tlie most general intereat. Of 
tlie questionB as yet imBucceBBfully dealt with by him, 
but we hope to be hereafter more favourably enter- 
tained, perhaps the most important in his praposition 
to appoint a, Chief Judge in Chancery, and thus to 
put an end to that anomaly at the head of our legal 
system, namely, the combination of the legislative 
functions with the judicial, which is to be found in the 
office of the Lord Chancellor as at present constituted. 
■ The organization of a department of public justice, 
wh' h ' ought to have been under the consideratioa 
of th G eminent since the year 1856, affords an ex- 
11 nt pportunity for carrying into effect the above 
sugg t n by placing at the head of the new office 
about t be established one of the highest and most 
e pon hie ministers of the Crown, while it would 
leave the Lord Chancellor as its legitimat-e chief or 
president more ample leisure to devote himself to the 
business of legislation, and to examine and perfect 
such measures for the amendment of our juriapru- 
dence* as should be authorized by the administration, 
and prepared under his direction at the board of tha 
department. The interests of legislation require that 
the constitution of that board, or of the greater 
portion of it, should be fixed and permanent in cha- 
racter, otherwise its labours would necessarily be 
fragmentary and disjointed. Nor is it leas important 



* To the general consotidition of the bIhIuIss there b( present ap- 
pear insuperable diffieuUies. Lord Brougham viselj- cnmmpnced this 
Blupendoua nark with the Coniolidation of the Criminal J^w, the 
branch or jurisprudence bf (tz the moit capable of deflnitioo aod 
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that it sboiild be represented in the House of Com- 1860. 
mons either by one of its members, or by a secretary, 
ready at all times to assist the Attorney or Solicitor* 
General both in initiating and forwarding measures, 
and also to furnish a full explanation of its transac- 
tions in the event of any question being discussed in 
Parliament which should have come under the con- 
sideration of the department. The objection made to Answer to 
the removal of the Lord Chancellor from the position Sona nSS^d 
now held by him as Chief Judge in Equity, that he ^Jj^h!*^ 
would in that case gradually lose the aptitude for JJ|°J^4eiit 
judicial functions, and thus become less qualified to J^^J?*^"** 
preside in the Court of Appeal, applies equally to 
those law lords who have already passed the office of 
Lord Chancellor. Yet we do not hear complaints of 
any want of capacity or judicial acumen in a Lynd- 
hurst, in a St. Leonards, or a Brougham ; on the con- 
trary, we often find that the intellect, free from 
professional bias, and no longer moving in the groove 
of every day procedure, can take a clearer and more 
comprehensive view even of subjects strictly legal, 
much more so when equity has to be eliminated from 
legal particles. 

The necessity of a Criminal Appeal in matters of supreme 
fact to some regularly constituted Tribunal has been criminal 
already more than once insisted on. in these pages. 
The Home Office now virtually the Court of Appeal, 
but wanting in all the necessary ingredients of a legal 
Court being wholly unqualified to decide in the last 

♦ ThQ fact of the Attorney General being allowed to take 
private practice, greatly impedes, if it does not altogether negative, 
ois usefulness as a public servant. 
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imtanee as to the influiioo of Capital ] 
wbcae frnh eridence haa transpired or c 
omiiDstuces hare come to li^t nnee the b 
being obliged to re«ott to the amovalf of pi 
B^^al Pardon in the caee of irrongfiil convi 
beotHDes unportant to eonsder whether the t 
it has hitherto nn^atis&ctonlT discharged, a 
irith the best intentions, should not be transferred to 
the Department of Public Justice, or irhether the ex- 
isting powers of the present Court of Criminal Appeal 
in matters of Law should not be enlarged and ex- 
tended for this purpose to matters of fact, or whether 
an entirely distinct Court should not be established 
a&er the manner of the Cour de Cassation in France.* 
VhicheTer be the Tribunal selected, not the least con- 
siderable of its duti4>s will be to award compensation 
to persons unjustly convicted, and to pronounce their 
innocence with the same publicity aa ahall bare at- 
tended the declaration of their guilt. 

Eererting to other measures uusuccessfiiUy adro- 
cated by Ijord Brougham, and nliich may be said to 
be still requirements of the present time, we may moi- 

, tion Criminal Law Consolidation, a General Hegistry 
of Title for the purpose of securing the possession and 
facilitating the transfer of Beal Property, and the 

or eitensioo of Arbitratiou as a means of diminishing 
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litigation and expence. The establishment of a general 
system of Judicial Statistics may he regarded as a 
question only of time. Perhaps the list will furnish 
us with no more valuable proposal than that to confer 
Equitable Jurisdiction upon the County Courts. The 
fipequency of the occasions on which Lord Brougham 
has urged this measure on the Legislature, manifests 
his deep conviction of its necessity. If the poor have 
a right to Jiave Law administered at their own door, 
why should Equity be kept at a distance ? Equity, Expenses 
which notwithstanding many late improvements is ingthe 
still so difficult of access, and so prolific in delays. Equity, 
that where small sums are at issue it would be insanity 
to seek redress from the existing Courts. How much 
injustice would cease to be perpetrated if the dis- 
honest trustee or legatee, or joint inheritor of little 
properties among the poorer classes had the imme- 
diate terrors of a County Court exposure to deter 
him from his fraud. At present the danger is too 
remote, uncertain and improbable for him to feel any 
apprehension of it. 

Whether the County Courts should not have a Transfer of 
Criminal Jurisdiction in addition to the Civil which jurisdiction 
they possess, must be discussed at no distant period, sessions to 
Lord Brougham, in his Speech on Criminal Law co^urts?" ^ 
Procedure in 1855, pointed out the necessity of this 
change, by which the power of the magistracy to try 
prisoners at Quarter Sessions should be transferred to 
the County Court Judges, the advantage to be thereby 
gained being the greater frequency of trials, and the 
shortening of imprisonment before proof of innocence 
or guilt. 
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So radical a change in the Local Adminiatration «l 
Justice might perhaps he better effected if more frd 
quent Aaeiaes should he held for grave offences, sai 
in the larger towns, either severally or grouped ttf 
gether within a certain radius, if frequent and periodicij 
Criminal Sittings should take place, after the maimea 
of the Central Criuiiual Court, under the proBidenq 
of a paid magistracy. It is quite clear that if thi 
labours of the Couuty Court Judges are to increaM 
in this direction, a large accession must be mode t{ 
their present number. Already some of the districti 
are overworked, and the addition of an EquitabU 
Jurisdiction alone would necessitate the reconatnioi 
tioQ aad reorganization of the whole County Cooil 
System. At no distant period must steps be takefl 
to enlarge and consolidate the whole of the Statutai 
respecting the County Courts, at the same time te 
esteud their usefulness and to correct some incoaa 
sistencies which have crept into their practice. 

The appointment of a Public Prosecutor we should 
hope would he efficiently undertaken by the preseoi 
Law officers of the Crown. It is a measure the coontqji 
has a right to expect from the Govemmeut, but hai 
no chance of success in the hands of a member Oi 
Parliament unconnected with the AdministratioB 
The energy and resolution displayed by the pres^ 
Attorney General throughout the tedious struggle aa 
the Divorce Bill warrants us in the assurance thai 
Law £e4>nn is an object he has warmly at heart. S 
is therefore manifestly in the ascendant. The subjeefc 
of the Divorce Bill leads us by a not unnatural stc^ 
to Lord Brougham's Bill for relief of Married 'Women, 
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on the expediency of which we confess we entertain 
some doubta. That women, separated from or de- 
serted by their husbands, should be protected in their 
eamingB and enjoy tlie fruita of their own induatry, 
I ttiere can be Uttle queatioa. A clause in the Divorce 
\ Act has properly provided for these casea ; but to give 
married women the abaolute dominion over their own 
property, except were brought into actual settlement, 
and to give them the control over all personal eatate 
acquired after marriage, so aa to defeat the debta and 
liabilities of the husband, is such a revolution in 
those social and legal principles which reat in the 
husband the management of their mutual interests, 
that, if effected, it must neeesaarily lead to much matri- 
monial dissension aud unhappiness, and incidentally 
discourage marriage itaelf. We record our dissent from 
1 meh high authority aa that of Lord Brougham, with 
I diffidence and reluctance. 

The Parliamentary Seaaion of 1860 has opened with f 
I abundant promise on the part of the Adminiatration „ 
f to introduce meaaures of Legal Eeform, but it may be J 
I questioned whether many of these are destined to || 
f Iftceive more than slight discussion during the present 
ryear. Among the more important of these arc, the 
Bills for the fusion of Law and Equity, for the Sim- 
plification of the Conveyance of Landed Property, 
and for the further Improvement of the Bankruptcy 
and Insolvency Laws. The laafc is the most pressing 
requirement, aa these laws are in a most complex and 
unaatiafactory state. In fact in a Commercial Country 
like our own, with ita trade rapidly increasing, and 
with the network of credit extending itself in every 
M 2 
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direction over the Industrial area, they demand 
careful periodical revision. "What was well adapl 
to Lord Brougham's Consolidation, Act in 18i9, 
requirea machinery of a more comprehenaive, 
above all of a more local character. The Count] 
Court system amplified and imjiroved, must ineritaM] 
supersede the present cumbrous and costly system q 
Bankruptcy. i 

In the mean time Lord Brougbam baa not bed 
idle during the session lately commenced, WTiili 
others are cogitating on Law Eeforms, and lingerie 
beiitatiagly on the threshold, he baa laid on tbe tabll 
of the House of Lords a Bill to alter the preset 
unsatisfactory Plea of not guilty in Criminal PleadingJ 
and to substitute for it the simple question put ia tli( 
alternative : " Do you wish to be tried for the offend 
with wbicb you stand charged, or to plead guilty?* 
Strange, that in 1860 we should bo obliged to demoi 
strate, that if a prisoner's plea of guilty ia held tt 
convict him, so as even to found upon that plea thi 
sentence of death, tbe plea of not guilty ought U 
bear the same construction as to its meaning, where* 
we daily hear in Courts of justice the irrational ai^ 
ment used in effect, that tbe plea of guilty mean 
every thing, but that of not guilty, nothing. No ok 
has eserted himself more zealoualy or peraeveringll 
to bring about this desirable alteration of the law 
than the Rev. "W. C. Oabom, Chaplain of the Gao 
at Bath. His able Tract upon this subject was ad 
dressed in the shape of a Letter to Sir George Grey 
then a member of the Government, as far back H 
1840, and that no Administration has ever proposee 
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the remedy up to the present time, ia a remRrkable 
proof of what Mr. Smiles, in his admirable Book on 
Self Help, happily calls the inertia of official minds. 
Should this little work reach a Second Edition, we 
cordially hope we shall he in a position to add Lord 
Brougham's Act on Criminal Pleading to it. A fitting i 
Oompanioa to it would be an act abolishing that bar- n 
barouB custom, disgraceful to our boasted civilization, 
■whereby juries are starved into a wTCtched unaminity 
by the denial to them of warmth and refreahment 
daring the time they retire to consider their verdict. 
Doubtless all indulgences are open to abuse, and no 
one would desire to see the time allotted to aa earnest 
and patient investigation of a momentous case, where 
human life may bang upon the issue of their counsel, 
devoted to carousal ; but under proper safeguards, the 
mind would approach and deal with a great questioa 
more satisfactorily, with the body refreshed and ia- 
vigorated, than when the retreat is made to a cold, 
Hi-lighted and comfortless chamber, after long and 
wearisome attention to a case in Court. 

The task we bad allotted to ourselves in taking a t 
neral survey of the broad map of Legislation, eveiy- 
eminent individual whose legislative career we have 
been reviewing, is well nigh done. "We write in 
where dotted and intersected by the labours of the 
B period when the progress of civilization is rapid, 
and Law Amendment is moving with accelerated step. 
■ 'Iiord Brougham entered upon the path when no poli- 
tical capital was to be found iu it, when the journey 
was rugged, distasteful and unpopular; when colleagues 
:Mid opponents alike passed by topics which seemed 
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1860. only to impede professional advancement ; when an 
Eldon and an Ellenborough both felt and expressed a 
and Ellen- religious hoiTor at imputations thrown upon the Court 
^^ ' of Chancery, and at the audacity which could impugn 
the justice or policy of sentencing the most trivial 
offences to the punishment of death. "What assistance 
might not both have rendered to the improvement of 
our Laws, both profoundly versed in their science 
and practical working ; both of pre-eminent abilities, 
their exalted station imparting weight and influence 
to their counsel, the former rich in opportunities 
afforded by twenty-seven years of almost undisturbed 
official life! Yet the traveller, entering the church 
at Kingston, near the beautiful domain which gave 
Not a tingle relaxation and rest, and a title of nobility to its poa- 
tobeasoribS sessor,* while he reads from the simple tablet upon its 
to Lord El- ^alls the narrative of Eldon's extraordinarily success- 
ful career, and is willing to pay the tribute of respect 
to the many admirable qualities of the Lawyer and the 
Judge, feels regret and disappointment that he can 
associate with that name not a single measure for ex- 
tirpating Legal abuses or purifying the Administration 
of Justice, 
circumstan- Far different is it at the present time. The advo- 
toLawRe- cato of Law Amendment has everywhere powerftd 
pr^tday. auxiliaries, in the enlightened progress of public 
opinion, speaking as one with authority through its 
organ the press; in the Society t existing especially 
for this purpose and formed into Committees, con- 
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stantly meeting to investigate and discuss defects and jgeo. 

consider their appropriate remedies; in Journals* 

devoted to Jurisprudence, wherein proposed altera- 
tions are periodically treated of and subjected to a 
sldlfiil analysis ; lastly, in the fsict of these questions 
exciting more general attention and interest than 
formerly, and in non-professional men taking fiw 
greater pains to understand them. 

To these advantages must be added others of no less 
weight. In both Houses of Parliament are to be found 
at the present moment worthy companions of Lord 
Brougham. "We have the meUow wisdom of Lyndhurst, 
the sagacity of Campbell, the acuteness of Bethell 
and Kelly to initiate and mature proposals for the 
simplification or improvement of our Jurisprudence ; 
why should not the new Minister of Justice be shortly 
at his post ? Notwithstanding the somewhat gloomy 
aspect of the political horizon abroad, requiring the 
collection of our best means of national defence at 
home, there is no reason why, in the absence of do- 
mestic topics creating much party excitement, we 
should neglect the concentration of talent and ex- 
perience upon many great social questions earnestly 
demanding our attention. In what way can ad- Law Reform 
ministrative genius and the wisdom of Statesmen be oftheatten- 
more nobly exercised and displayed than in perfecting wisest of 

.1 , r> T ' 1 • n'ls* • statesmen. 

the symmetry of our Jurisprudence, or in diflnismg 
those blessings of education, which will render men 
better Christians and better subjects. How can our 



* The Law Magazine and Law Review, Law Journal, Law 
Times, &,c. 
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character as a nation be better elevated and sustained 
than by shewing to the world that our freedom rests 
solely on Justice as its foundation, and that our 
SoTereign has no prouder or higher employment than 
when she promulgates Laws framed by the strong for 
the benefit and protection of the weak. Let Lord 
Brougham then go on and prosper. He has the cordial 
wishes of the community for his continued health and 
vigour. He can add little to his reputation ; but he 
has told us he cannot, even now, at his advanced age, 
live without labour; and we may say in our turn, 
without flattery, that that labour cannot be unpro- 
ductive of public advantage. May his Acts and Bills, 
recorded in this volume, be far from being the last ! 
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LIST OF ACTS AND BILLS 



INTRODUCED OR CARRIED BY LORD BROUGHAM. 



[N.B. — 7%c Acts and Bills are arranged^ not eiccording to their respective 
dateSf but according to the order in which they are mentioned in the 
Summaries.'] 



SECTION I. 

THE SLAVE TRADE. 

In 1811 Mr. Brougham carried, without a dissenting ^8^^* 
voice, the Slave Trade Eelony Act, 61 Geo. 3, c. 23. 
He had announced it on the 14th June, 1810, when F^on^Art! 
he moved an Address to the Crown, which was una- 
nimously adopted by the House of Commons. By 
the Abolition Act of 1807, forfeitures and pecuniary 
penalties were the only consequences of violating the 
law ; but these proving ineffectual, because the 
enormous profits of a successful voyage indemnified 
those whose vessels might be captured in other voy- 
ages, it became necessary to treat slave trading no 
longer as a breach of the revenue laws but as a crime. 
The Eelony Act was most successful in its results. 
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1837. 



Act making 
Slave Tra- 
ding by Bri- 
tish subjects 
in foreign 
conntries 
felony. 



Act giving 
compensa- 
tion to the 
West India 
Slave pro- 
prietors. 



As &r as British subjects were concerned, the slave 
trade was extirpated. In 1824 the offence was made 
capital, and continued so until 1837, when it was again 
made clergyable as by the Act of 1811, but the punish- 
ment of transportation for life, instead of fourteen 
years, was found to be no less effectual. 

In 1839 Lord Brougham carried the Act 2 & 3 Vict, 
c. 73, for the purpose of condemnation by the Court 
of Admiralty of Portuguese Slave Traders. In 1843 
he carried, with little opposition, the Act 6 & 7 Vict, 
c. 98, making slave trading by British subjects in 
foreign coun&ies felony. The Slave Emancipation 
Act of 1833, 3 & 4 Wm. 4, c. 73, was the result of 
the debate in the House of Commons, June 11, 1824, 
on the Missionary's case. For although the motion 
of Mr. Brougham to pass a vote of censure on the 
Government and Court of Demerara, by which Mr. 
Smith had been unjustly condemned, was lost on that 
occasion by 146 to 193 votes, yet as Lord Brougham 
himself remarks "the effect produced by that great 
discussion was extreme and powerful. The minds of 
men were turned to the real state of negro bondage ; 
the abuses and oppressions committed in the colonies 
were fully examined; the Missionary Smith's case 
became a watch word and rallying cry with all the 
friends of religious liberty as well as the enemies of 
"West Indian slavery. The cause of negro emanci- 
pation has owed more to this case of iadividual oppres- 
sion than to all the other enormities of which slavery 
has ever been convicted." — Lord Brou^ghmC a Speecheg^ 
vol. 2, p. 47. 

The 3 & 4 Wm. 4, c. 73, had enacted, that from 
1st August, 1834, slavery in the British. dominions 
should finally cease, but as a compensation to slave 
proprietors the sum of twenty millions sterling was 
awarded to them by the legislature. The slaves were, 
however, to continue in a state of qualified subjection 
to their masters, as apprentices, till 1840. In 1838 
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lord Brougham introduced a Bill to shorten the 
Jieriod of probation by two years, and prefaced it by a 
very eloquent speech delivered in the House of Lords 
on February 28th in that year. After dweiling with 
forcible language on the horrors and enormitiea of the 
middle passage, on the conSdont predictions mode of 
the lawlessueaa and anarchy vrhich must ensue from 
the partial emancipation ceded to the negroes, he thus 
i&soribed the memorable day on which the blessed 
itatute came into operation, "The first of August J 
tame, the object of so much aoitiety and so many pro- h 
dictions — that day so joyously expected by the poor { 
slaves, so sorely dreaded by their bard taskmasters, 3 
and surely, if ever there was a picture interesting, 
even fascinating to look upon — if ever there was a pas- 
Bago in a people's history that redounded to their 
atemiil honour — if ever triumphant answer was given 
te all the scandalous calumnies for ages heaped upon 
!8sed race, as if to justify the wrongs done 
Ifaem — that picture, and that passage, and that answer 
eshibited in the uniform history of that auspicious 
day all over the islands of the western sea. Instead of 
the horizon being lit up with the lurid fires of rebel- 
lion, kindled by a sense of a natural though lawless 
revenge, and the just resistance to intolerable oppres- 
sion, the whole of that widespread scene was mildly 
illuminated with joy, contentment, peace and good- 
will towards men. No civilised nation, no peo^e of 
the most refined character, could have displayed, after 
gaining a sudden and signal victory, more forbearance, 
more delicacy, in the enjoyment of their triumph, 
than tbcBo poor untutored slaves did iipon the great 
:«inBummation of all their wishes which they had just 
^'Attained. Not a gesture or a look was seen to scare 
eye — not a sound or a breath £roia the negro's 
was heard to grate on the ear of the planter ; all 
joy, congratulation, and hope. Everywhere were 
-to be seen groups of these harmless folks assembled to 
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1838. talk over their good fortunes, to conuminicatB their 
mutual feelings of happiness, to speculate on their 
future prospectH. Finding that they were now free in 
I name, they hoped soon to taste the reality of liberty. 

I Feeling their tetters loosened, they looked forward to 

I the day which should see them fall off, and the de- 

I grading marks wHeh they left be effaced from their 

limbs. But all this was nccompanied mth not a 
whisper that could givb offence to the master by re- 
minding him of the change. This delicate, calm, 
tranquil joy was alone to be marked on that day over 
all the chain of the Antilles. Amusements, there 
were none to be seen on that day, not even their sim- 
ple pastimes by which they had been wont to beguila 
the hard hours of bondage, and which reminded that 
innocent people of the happy land of their forefathers, 
whence they nad been torn by the hands of Christiaa 
Bisnibtii- and civilized men. The day was kept aacred as the 
^^™^ festival of their hberation, as it wiU ever be kept to 
I the end of time throughout all the West Indies, 

Every church was crowded from early dawn with 
devout and earnest worshippers. Five or six times in 
I the course of that memorable Friday were ail those 

■ churches filled and emptied in succession by multi- 

I tudes who came, not coldly to comply with a formal 

I ceremonial, not to give mouth worship or eye worahi[^ 

I but to render humble and hearty thanks to 6od for 

I their freedom at length bestowed." — Lord Srou^ham't 

I ^eeeh on Negro Apprentieesliip. Speeclie*, vol. 2, p. 195, 

I After proceeding to shew how groundless had been 

I the fears of the planters that their lands would go out 

of cultivation, hut that on the contrary, labour, com- 
paratively fi«o, had in its profitable results immeasu- 
rably triumphed over that of slaves, he thus addressed 
He proceedi himself to the main question r " It is, my lords, with 
rfUB^i" ^ ^^^ *° P''^™"* ^^'^^ enormities as I have feebly 
UoM, uid ' pictured before you, to correct the administration oS 
t^e^ue justice, to Secure the comforts of the negroes, to 
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pestrain the cnielty of the tormentors, to amend the 1S38. 
discipline of the prisons, to arm the govemora with 
local authority over the police, it is with these riews ^^^ 
that I haTe formed the first five of the resolutions now otNegn 
upon your table, intending tbey should take effect JSjl"""^ 
during the veir short interval of a few months which 
must elapse before the sixth shall ^ve complete liberty 
to the slave. I entirely concur in the observation of 
Mr. Burke, repeated and more happily expressed by 
Mr. Canning, that the masters of slaves are not to be 
trusted with making laws upon slavery, that nothing 
they do is ever found efi'ectual, and that if by some 
miracle tbey ever chance to enact a wholesome regu- 
lation, it is always found to want what Mr. Burke 
calls ' the executory principle,' it faila to execute 
itself. But experience has shewn that when the law- 
givers of the colonies find that you are firmly deter- 
mined to do your duty, they anticipate you by doing 
theirs. Thus, when you announced the Bill for amend- 
ing the Emancipation Act, they outstripped you in 
Jamaica, and passed theirs before yours could reach 
them. Let, then, your resolutions only shew yon to 
be in good earnest now, and I have no douht a cor- 
responding disposition will he evinced on the other 
aide of the Atlantic. These improvementa are, how- 
ever, only to be regarded as temporary expedients — H , 
mere palliatives of an enormous mischief, for vhit^, J 
the only eficctoal remedy is that complete emaiu^' r 
pation which I have demonstrated by the unerriilj-J 
and incontrovertible evidence of facts, as well ae tiit'l 
clearest deductions of reason, to be safe and praddv 
cable, and therefore proved to be our imperative dotg 
at once to proclaim."— i^eecAes, vol. 2, pp. 219, 21B. - 
A division took place in the llouse of Lorilit iipdn 
the sixth resolution, moved by Lord Brougham, Kai ',. 
accompanying his BUI, to the efi'cct that the syatoni of "l 
negro apprenticeship in the colonies should be imme- 
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diately sbolisbed. The numbera were— for tLo tbbo- 
■ lutioa 7 ; againet it 31 ; majority against the reBolutiofl 



THE SLAVE TRADE. 

LTST OF ACTS AND BILLS, 

SlaTc Trade Felony Act, SI Geo. 3, c. 23. 

Act for the Suppreasion of the Slave Trade, 2 & 3 Vict, 

c. 73, 1839. 
Act for more effectually Suppressing the Slave Trade, 

6 & 7 Vict. 0. 98. 1843. 
Bill for Terminating the State of Apprenticeship in Ihe 

BritLsh Colooies. 1838. 



LAW OF LIBEL AND SLANDER. 

No subject connected with the law has engaged the 
attention of Lord Brougham more deeply and assi- 
duouslv than the Law of Libel. Onhia first becoming 
a member of the Legal ProfeBsion, the cases of Drakari 
and the two Hunta, while they eatablished his reputa- 
tion for eloquence and ability, rendered him cognizant 
of the injustice frequently committed by the defeota 
existing at that period in this departmentrfif our jnria- 

In 1816 his Libel Law Bill was brought into tte 
Ilouse of CommoDB, lu its preparation he waa 
assisted by Mr. (afterwarda Chief Justice) Tindal. 
It allowed the truth to be given in evidence, not as 
conclusive, in a prosecution for libel, but as one cir- 
cumataucti to determine upon the criminal or innocent 
intention. It did not pass the Legislature. In 
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November, 1830, it was again introduced ia the Hoose 1816. 
of Conufions, but without more aucceaa. In 1843, 1830. 
after inquiry by a Coiumittee of the Houae of Lords, ,gjn 

at Lord Campbell's euggeBtion the Act C & 7 Vict. '. 

c. 96, was paased, and afterwards amended hy 8 & 9 i^^, 
Vict. c. 75. It embodied the principles of the BiUs toil's 
of 1816 and 1830, hut not so fuUy aa might have been yS.' 
desired ; for the act ia confined to proaecutions for 
private hhel and extends not to those of a public cha- 
racter. It is still the opinion of many that to permit 
the tmth to be proved in the former case ia of very 
doubtful expediency and justice. Indeed this was 
the principal ground of objection to the Bills of 18IC 
and 1830, and provision was made to obviate it in the 
6 & 7 Vict. c. 96, by the plea of justification, on the 
ground of the truth of the matters charged, being 
coupled with an allegation that it was for the pubhc 
benefit that they should be published, -and by the 
Court beiEig empowered, in the event of the defendant 
being convicted after such plea, to consider whether 
the offence is a^ravated thereby and to pronounce 
sentence accordingly. 

The Bill of 1816 ia well described injthe Edinbur^Ti w. i 
Seeievi for September of that year. After a full dis- 0™]' 
cussion of the defects to be found in the existing law Ji^ 
of libel and the remedies applicable to their removal, Edi.a 
the Eeviewer thus proceeds to describe the measure ^^'J'^'; 
introduced into the House of Commons by Mr, thui ] 
Brougham. The BiU of last session, the further dis- 
cussion of which waa deferred to nest year, proceeds 
from the principles now developed. It first takes 
away entirely the power of filing ex officio informa- 
tions in cases of libel and slanderous words ; it nest 
abolishes the power of reply unleaa where defendant 
has adduced evidence, thua placing Crown prosecu- 
tions upon the same footing with all othera. It ftir- 
ther prevents any such tnal from being by special 
I jury, unleaa both parties consent, thus placing the 
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offence in question upon the same footing with all 
crimes of the highest nature, viz., treflson and felony, ' 
and with all miadenieanora, the proceedings for which 
do not come from the Crown Office. The bOl pro- 
1 ceeds to take away the distinction hetwcen written 
and spoken slander, and to provide that the latter 
Xndn. niay be prosecuted as a misdemeanor. In the next 
place it allows the defendant, in all proBeeutiona for 
libel or seditious or defamatory words, to give the 
truth of tte statement in evidence, after due notice 
to the prosecutor ; but it provides that the jury may, 
notwithstanding such proof, find the defendant guilty; 
and that the Court, in passing sentence, may consider 
such proof either in mitigation or aggravation, and 
may also consider the giving notice, without offering 
proof, in aggravation. The nest provision is for ena- 
bling the defendant to prove that the publication wae 
without his "privity, and the jury to convict, notwith- 
standing such evidence. It farther takes away the 
distinction between words imputing an indictaMe 
offence and words generally defamatory, declaring both 
to be actionable, and thus removing also the distinction 
in this respect between spoken and written slander. 
Lastly, it prohibits the truth of the statement &om 
being pleaded in justification to an action whether for 
libel or words, but enables the defendant, on due 
notice to the plaintiff, to give it in evidence under the 
general issue, and the jury to take such evidence into.; 
their consideration, but to find a verdict for the plaintiff 
notwithstanding, it' they shall think fit. Such are the- 
provisions of this Bill, omitting some matters of 
technical arrangement, and if there be any truth 
the opinions contained in the above article, it comeB 
within the description given in the preamble, and 
be deemed a measure " for the more effectually secunng^' 
the liberty of the press, which hath been the chi^ 
Bal'eguard of the constitution of these realms, and fat 
the better preventing of abuses in exercising the said' 
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liberty, and in using the priyilegB of public discuasion, 1838. 
whicl^ of undoubted right, belougeth to tbe subject." 
— EdinbtkTgh Meniew, Sept. 1816, p. 142, 

Prefixed to Lord Brougham's public speeches on Di>»«tsUQo 
the subject of Libel, we find a lucid and argumentative flSaiwiEr 
disaertation on its defects as they existed in 183S, tbe ^J^^^^ 
period when the publication appeared. Some of the iinin's 
objections to the law, as it then stood, no longer exist. ^J|^^'J^ ,„ 
The trutb of the libel in private proaeoutious is uo isa*- 
loager excluded, nop baa the publisher of the libel any 
longer tbia great advantage over the party slandered, 
namely, that he can produce the real hbellcr as a wit- 
ness, while the alandored party could not be called. 
"We are indebted mainly to Lord Brougham for this wsntofn 
improvement in the law ; but the want of a public f„''£'|)°^'°' 
prosecutor, forcibly dwelt upou as being keenly felt forcibi)- 
in prosecutions for libel, still remains. "The publi- ''"^"''"• 
cation most oSensiye to decorum, most injurioua to 
the peace of society, will never be viaited with punish- 
ment HO long aa it is left with private parties to insti- 
tute criminal proceedings. Vomcn of delicate nerves, 
men of weak nerves, persons who because of their 
invincible repugnance to adopt proceedings of a public 
kind for the punishment of those who have violated 
the privacy of domestic life, who are the more fit 
objects for the law'a protection and are the lesa likely 
to have committed the things laid to their charge, are 
surely of all others the moat unfit to be entrusted 
with the functions of public accuser, especially in cases 
where their own admitted weaknesses are in ijuestion, • 

or they are charged with immoralities of which they 
are quite incapable. The impurity of the alauderoua 
press is effectuaUy secured by this cardinal defect in 
our system of criminal jurisprudence, although it must 
be admitted that the exercise of the functions of a 
public prosecutor, in cases of libel on private character, 
would be attended iu many cases with extreme dilii- 
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culty, aad would always require a very nice and delicate 
■ hand to discharge hia duties." — Speeehet, vol. 1, page 
383, Edition 1838. Lord Brougham, having pointed 
out the dilGeulty of finding any definitiou for libel, 
proceeds to eatabliah by argument that the truth of 
the libel ought not always to be a defence ; in iact, 
that it ie no criterion of innocence or guilt. Ex 
.onro (ffficio informations, he maintains, should always be 
^ " under the control of the grand jury. At a period 
when many are favourable to the abolition of this 
ancient office, it is important to find an eminent proof 
of its oaefulneas pointed out by so eminent and pro- 
found a law reformer as Lord Brougham. It mUHt 
never be forgotten that the grand jury constitute' the 
safest shield against any undue esercise of power on 
itoB of the part of the magistraey or the Crown. " In all 
JJJ°^ cases," continues the writer of the dissertation, "the 
If tha defendant should have right, upon notice, to give evi- 
Bu^ dence of the truth of the libel, not aa a perfect juati- 
toiiw fication, hut aa one element for resolving the queation 
'""■ whether or not the defendant is guilty of what ia laid 
to his charge, and if guilty, what punishment he ought 
to suffer, or what damages he ought to pay." But 
this right, he maiutaina, should be confined to the 
real author of the libel, not extended to the mere pub- 
lisher. "The advantan;eous consequences of this 
arrangement would he, that whoever should lend him- 
self to pubUsh the libels of others, must be content to 
suffer punishment without the chance of escape, or 
even of mitigation arising from the matters being un- 
deniably true ; while on the other hand the real author 
would have every inducement to come forward, and 
would have all the benefit of the truth to which he is 
entitled." — Page 388. " Nor can it be said, with any 
correctnesB," he proceeds to argue, " that this restric- 
tion upon the mere publisher la unfavourable to the 
party complaining of injury to his character, for it ia 
no kind of imputation upon any one who offers to 



meet any charge of hia traducer that he proaecutea the 1 838. 
hired publiaher, without defying hira to aubstantitate " 

hia charges, since he gives him, at the same time, fuU 
power to escape, by putting forth the true author of 
the slander," — Page 388. Lord Brougham then goes 
on to propose various improvements. To encourage impmyy?- 
prosecutiona by private individuaia, he recommends SwUi'ibo'i'"^ 
that the prosecutor should be entitled to the fine which pmpoiea, 
the libeller has to pay. In criminal informations he 
auggesta that the proaecutor'a witnesses, upon whose 
affidavit the rule is granted, should be produced, as 
also the witnesses who make nfBduvit againat the rule. 
In urging that the parties themselvea ahould he ex- 
amined at the trial, we find him propoaing such an 
extension of the law of eridence to all caaea. " Nor 
does tliere seem to be any good reason againat this 
permission (i. e. for the parties in Ubel to be produced 
as witnesses at the trial), except that it ia contrary to 
the general rules of the law of evidence ; nor does 
there ag&io appear to he any good reason for confining 
such an examination of the parties to the case of libei. 
It is in no respect contrary to the principles on which 
the law of evidence should be grounded ; and if the 
eiamination were eitended to other cases, our jnris- 
prudenco would only be ao much the more improved." 
Page 390. The dissertation concludes with adverting Tiie [rrTtitc 
to the anomaly of trying public libels by a special 'eJ^^'^%h.-i 
jury. " There is no good reason why libel or indeed JJ^^Jl,'^"^ 
any other misdemeanor prosecuted by the public, tMiot^."" 
should not be referred to the same tribunal, which 
disposes of the lives and liberties of the subject in the 
case of all the graver oft'encea known to the law." 
Page 390, " A prosecution may he instituted againat 
a publication, which no twelve tradesmen or farmers 
or yeomen in any district can be found to pronounce 
UbellouH ; and yet the Crown may in such a caae have 
a jury of a higher rank in society whose feelings are 
s 2 
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183a. more tender on the subject, anil wLoae loaningH are 
1856. ^ to the side of power and all against the free diB- 

cusaion of the preaa.— Page 375. If the argumenta 

in ihe two preceding paragraphs are sound, they mili- 
tate strongly against the proposition to substitute 
^daijurtei special for common juriee in the trial of capital cases, 
for there would arise a feeling in the minds of the 
lower classes, front "whom criminals, not certainly in all, 
but ia very nian_-f casea, come, that they could not have 
a fair trial if their casea were to receive consideration 
at the hands of persons whose feelings and habits are 
not congenial to their own. That Lord Brougham 
entertains the same sentiments aa formerly on the 
still defective state of the law of libel and slander, is 
evident Irom a letter he addressed upon this subject 
on the 13th December 1856, to the Secretary of the 
Jj&w Amendment Society. — {Late Amendment J^oumai, 
December 18, 1856). After adverting to the necessity 
fordiscussiDg at thethen ensuing MercantUeConfepenoe 
the question of criminal breaches of trust (since BO 
ably Dandled b^ the present Attorney &euera]), he 
proceeds to notice the law of libel. " There are other 
jy subjects connected with our criminal jurisprudence 
'" which may fitly and safely be considered at the present 
time. An improvement was made in the law of libel 
[ some years ago, by permitting the truth of the matter 
'' to be given in evideuce on prosecutions, under certain 
restrictions. The Bill which I brought into the House 
of Commons in 1816 gave this permission to the 
defendant in all casea, whether of puhHc libel or of 

Srivate. It was very carefully prepared as to its 
etails, with the valuable assistance of Mr. Tindal 
(afterwards Cliief Justice). The feeling generally 
entertained in its favour was strong, and I believe 
nothing prevented it being carried except the frequency 
of prosecutions by ex affieio information at that time, 
which the Bill would have put down. These formed 
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' on the one aide the great arguinent in favour of the 
meaaure, but this raised equally strong objections on 
the other, and thus the controversy nsBumed a party 
character, and the bill was lost. When, in 1830, I 
again introduced it, state prosecutioiis for libel had 
entirely ceased ; but being immediately after removed 
to the House of Lorda, the measures for establishing 
local courts and for improving the proceedings in 
bankruptcy superseded all others, and I did not pro- 
ceed with the Libel Bill. Lord Campbell, some years 
after, undertook the consideration of this important 
subject, and having referred it to a committee of the 
liords, the present Act was passed, which unfor- 
tunately is confined to the case of private Hhel. This 
restriction I was estremely sorry to find received the 
liigh sanction of Lord Denman's approval. It is one 
of the very few subjects on which I had the misfortune 
to differ with him ; but certainly the reasons which 
he gave did not shake my opinion. Indeed, the per- 
mission to prove the truth seems more questionable 
la the case of private than in that of state prosecu- 
tions; and I well recollect that in 1816 some, who 
were the moat strongly disposed to give this permis- 
Bioa when public libel is prosecuted, nad great doubts 
of it should bo extended to the case of private slander. 
That was not my view, however, and I regarded the 
partial alteration lately effected as beneficial, and con- 
sequently as deserving the support of friends to law 
amendment, and as likely to end in the more complete 
improvement of onr procedure. 

" It may be a question whether the time is not 
come for a measure which shall embrace the whole 
law of libel, slander and defamation, tor there are 
several other matters of importance connected with 
it beside that to which my present remarks have been 
confined. But in one respect it must be allowed, that 
the times are favourable to a full and unprejudiced 

I consideration of these questions, all state prosecutioca 




having for many years ceased, and no party feelings 
being at all likely to interfere with the discussion. 



"H, BnouQHiM." 



LIBEL AND SLANDER. 
LIST OF ACTS AND BILLS. 
ClU for Securing the Liberty of Ihe Presa. 1816. 
Act to Amend the Law of Libel, 6 & 7 Vict, c, 96, (Lord 

Campbell's Act). 1843. 
Act for further Amendment of Law of Libel, 8 & 9 Viot. J 
c. 95. 1845. ' 






SECTION III. 

EDUCATION AND 
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The friends of Education had long been aware that 
there existed fiinds in England which ought to be 
applied towards the instruction of the people and which 
were either diverted from that course or were applied 
t in a manner extremely inefficient and very different 
' from the intentions of the donors. The Education 
:, Committee of the House of Commons, appointed in 
1810, maiuly directed its inquiries to this important 
subject, and after an investigation of some weeks made 
a report, in which the atate and management of many 
schools in and near the Metropolis were fully detailed. 
The evidence adduced before the committee brought 
to light much curious ond interesting inibrmation con- 
nected with endowments for the purposes of education 
and public charities, and led to grave suspicion that 
the intentions of the founders had been frequently 
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frustrated by tlie misapplication or miBmanagement isis. 
of tlieir bequests. Nothing however was done upon ,gjg 

the subject during the aession of 1816. The com- 

mittee was reappointed in tbe following year, to be 
again adjourned, without further prosecution of the 
inquiry, but not until it had made a short report, 
recommending a grant of money to naeadowed schools. 
The impression, nevertheless, left by the former pro- 
ceedings remaining very strong, Mr. Brougham, in 
1818, again obtained tbe appointment of tbe Education Eiiuutimi 
Committee, and its attention was first directed to the J^"";;!!,'^ 
abuses of charities. A long and most interesting in- in laiB. 
veatigation ensued, and the inquiry was estended to 
the universities and public schools. The labours of 
tbe committee were prematurely closed by a dissolu- 
tion of tbe Parliament, but not before much very valu- 
able information bad been obtained respecting the 
state of education generally throughout the kingdom. 
Circulars were addressed to every parish in England, 
Scotland and "Wales, and the replies to these afforded 
materials for a Digest, which fills three folio volumes. 
The reports of this committee contain an immeuae 
body of evidence ; they were tbe origin not only of the 
Acta, which will be presently mentioned, but also of the 
measures for promoting education in 1833 and since 
that period, of the Privy Council Committee, and the 
yearlv grants. Mr. Brougham, chairman of the Edu- 
cation Committee, considering that public opinion was 
now in favour of legislation on the subject of charities, 
and that the question was ripe for Parliamentary dis- 
cussion, introduced the Bill of 1818, which, having 
Eassed through the Commons, was strongly opposed Mr. Brong. 
y Lord Eldon in the Lords, and carried by a very [l,™^',,^ 
amall majority. It is the Act 53 Geo. 3, c. 91. It ex- Act, sa Ob 
cepted charities having special visitors, as well as "'"■^'■^ 
those connected with universities, tbe great schools, 
and cathedrals. In 1819 the Act was extended to all 
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charities, though Tinconnected with education, but 
with tbe same exceptions aa in the former statute : it 
is the 59 Geo, 3, c. 81, It was in one of the stages of 
this Bill, which had heen brought in by Lord Castle- 
reagh, on Mr. Brougham having given notice that he 
should propose it, that the well-known conflict took 
place between him and Mr. Peel on the 23rd June, 
1819, The commiBsioa of inquiry, which had been 
authorized by the 59 Geo. 3, c, 91, was extended from 
time to time tUl 1835, when the Act 5 & GWrn. 4, c. 71, 
■was pasBed, and in 1853 The Charity Trusts Act fol- 
lowed, now in operation. 

In 1820 he brought into the Ilouse of Commons his 

- first Education EiE, i. e. The Parish Scliool BiU. It 
was withdrawn, at least not persevered with in the 
following session, in conaequence of the great opposi- 
tion made to it by the dissenting bodies. In 1835 
Lord Brougham brought in a Bill for promoting edu- 
cation and regulating charities ; but as this Bill is only 
the germ of subsequent Bills, it is not necessary further 
to tma.de to it. In IS37 he again introduced one of his 
education Bills, and another in 1839. The proposition 
contained in both BUls for establishtng a department of 
education and giving powers to town councUs to form 
schools and raise rates under the supervision of the de- 
partment, met with the same opposition as the provi- 
sions of the Parish School Bill. Mostof theprovisiona, 

B however, of the Bills of 183S and 1839 were subse- 
quently introduced into Lord John Eussell's Bill, 
while some of them have been adopted in the admi- 
nistration of the Privy Council. Lord Brougham, in. 
1839, accompanied his Education Bill with a Bill for 
regulating charities. The mode of administering 
charitable funds, suggested in this Bill, is almost iden- 
tical with that since adopted for dealing with the funds 
provided from time to time by Parliament for the pur- 
pose of advancing and faciHtating education. Ths 



section prOTidiog for the religious education of the 1839. 

children in the Bill of 1839, differs sliglitly from that 

to be found in that of 1837. It is worthy of being 
inserted at length. 

Section 2G. 

Of Lord Srotiglia^i' s Education Hill, introduced 

in 1830. 

" Provided further, and it is hereby further enacted 
by the authority aforesaid, that by the rules and regu- 
lations of any school to be authorized by the said 
Coaimissioners, or to be established by them or under 
their authority, or to be assisted by them or by their sbcilod of 
authority with any grant of monev, or to be main- iiS'.edu?" 
tained, estended, or improved, in wnole or in part, by ""lou Bm. 
any rate to be levied under the powers of this Act, or J^rgiM* In- 
to be enrolled for examination under the powers of the struHtou. 
same, it shall be required, as a part of such rules and 
regulations, that no Catechism shall be taught to, 
nor Liturgy used by, or attendance on church or 
other religious observance required of any child or 
children of any parents of any Protestant dissenting 
persuasion, or of the Eoman Catholic or Jewish per- 
suasion, unless such parents or the guardians of such 
child or children arc wDling that such child or children 
should be taught such Catechism or use such Liturgy, 
or attend such church or other religious observance." 

In 1854 Lord Brougham introduced a Bill to pro- 1854. 

mote Education in corporate towns, by which town 

councils should be empowered to levy a rate upon the BufhtDSIj 
inhabitants, not exceeding sispence in the pound, for sisukb giv- 
the purpose of establishing, maintaining, and improv- niue the ne- 
ing schools, such schools, subject to G-ovemment in- ^^^ [,. 
spection and the rights of trosteea and visitors, where uc «ie. 
they bad been alreaay eatablished, to be under the entire 
management and supervision of the town councils. 



This Bill is very similar to that introduced by Sir John 
Pakington in 1836. The difEculties attending the re- 
■ ligiouB instruction to be given to the pupils have 
hitherto altogether defeated all Legislation respecting 
^Education on a scale at all commensurate with the 
requirements. Until this is done, all attempts to re- 
press or check adult crime, either by punianmeut or 
reformatory discipline, will be found to he iruitleas and 
unavailmg. 



EDUCATION AND CHARITIES. 

LIST OF ACTS AND BILLS, 

Act for appointing Commisaioncra to enquire concerning 

Chnrities in England for EJucatinn of the Poor, 58 Geo. 3, 

c. 91. 10th Juno, 181S. 
Act to amend the stit. 58 Geo, 3, c. 91, for the fiirther 

extension thereof b> otlier Charities io England and 

Wales, 59 Geo. 3, c, 81. 6th July, 1819. 
Bill for better providing the meuna of Education for hu 

Majesty's Subjeet«, (Parish School Bill). 1820. 
Bill for Promoting Education In England and Wales. 1837. 
Bill for Eegukting Chirilies in England and Wales. 
An Act for the batter Administration of Ciiorituble Truats, 

16 & 17 Vict. c. 127, (not Lord Brougham's Act, but 

embodying many of the suggestiona contained in his 

Education Bills), 
Bill intituled An Act to promote Education in Corporate 

Towns. 2l5t July, 1854. 
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SECTION IV. 

CHANCERY AND PKIVY COUNCIL AND PATENT LAW. 

The statement of 1828 deacribed the failure of justice ]832. 
occasioned by the imperfect construction of the Courts ^ ggg 

of Appeal from India, the Colonies, the Admiralty !_ 

and Ecclesiaatical Courts. In 1832 and 1833 Lord 
Brougham carried the two Acta, 2 & 3 Wm. 4, c. 92, a=ib uoomr 
and 3 & 4 Wm. i, c. 41, abolishing the Court of Dele- %1^,^°^ 
gates and creating the Judicial Committeo of the umi creatinj 
Privy Council as the Supreme Court of Appeal for the I^^JKc 
Colonies and for Ecclesiastical Causea, the House of S^'i^^lr^ 
Lords being that Court for the United Kingdom, ex- 
cept in the above cases. His subsequent Act of 1835, 
5 & 6 "Wm. 4, e. 83, extended the jurisdiction of the 
Judicial Committee of the Privy CouncU to patent 
cases, giving to that Court the power of enlarging the 
term. It also further itnproved the Patent Law in 
this respect, that it enabled the Privy Council to con- 
firm the letters patent in cases where the patentee waa 
proved not to he the real inventor, but believed him- 
self to be so. It moreover imposed penalties upon 
persons using the name or stamp of the patentee with- 
out his authority. In 1851 Lord Brougham brought 1S51. 

in a Bill for further amending the Patent Law. The — 

Government presented another Bill immediately after- suibies 
wards, and, both being referred to a select committee, j^Si'iS^ 
a Bill was reported, identical with that of Lord 
Brougham, with some alterations, and was passed. It 
is the 14 & 15 Vict. e. 82. This Act constitutes the 
existing Patent Law. The changes from time to time 
introduced in the law by Lord Brougham have been 
of great importance. Those most worthy of observa- 
tion are introduced by the 2 & 3 Tict. c. 67, and the 
7 & 8 Vict, c, 69, whereby the patentee is enahled to 
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amend hia specification, and is no longer bound dtrwtt- 
by the legal nicety of the Crown having been deceived 
in the grant, in the event of its turning out that any 
one part of the invention specified is not new or does 
not answer its intended puqjose, in both which cases 
fonaerly the patent right was gone, however original 
or valuable the other parts might have been. Another 
improvement is that to be found in the provisions of 
the 7 & 8 Vict. c. G9 (1844), whereby inventors and 
f their assignees are enabled to obtain an exteosion of 
■ their term vrithout the delay and expense of an Act of 
Parliament. Thus, Mr. Watt would have been a loser, 
instead of being remunerated, by bis improvement of 
the steam-engine (which in reality created it), had he 
not obtained an Act to extend his terra ; but now a 
day or two's hearing before the Judicial Committee ie 
sufficient for this important purpose, and during thq 
twenty years that have elapsed aince the jurisdiction 
was given to that Court, no attempt baa ever been 
made to proceed by Bill in Parliament ; and, although 
the application for extension has frequently been re- 
fused by the committee, entire confidence has been 
reposed in its decisions. In some cases the inventors 
have appeared themselves before the Court, withant 
incurring the eipence of counsel, and have succeeded 
in obtaining the extension of the term. 

In 1843 Lord Brougham still further improved the 
efficiency of the Judicial Committee of the Privy 
Council by the statute 7 & 8 Vict. c. 38, which en- 
larged the powers of the Court in respect to appeala 
from the Ecclesiastical and Admiralty Courts. The 
EiD, upon which the 7 & S Tict. e. 69, above men- 
tiotied, was founded, contained a provision for the ap> 
pointment of two Judges of the Judicial Committee* 
of the Privy Council, with salaries respectively of 
£1500 and £1200 per annum; but the clause waa 
struck out. 

In 1832 Lord Brougham, when Lord Chancellor, 
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carried the Act abolishing thirteen great Binecure ISM. 
places in Chancery,* 2 & S Wm. 4, c. Ill, and in the 
lolloning jear the Act 3 <& 4 Wm. 4, c. 94, abolishing 
and regulating others and esteuding the junBdiction 
of the EoUa. 

In 1840, -with the concurrence of Lord Cottenbam, Acttoim- 
then presiding in the Court of Chancery, he carried pSiif^uS 
the statute 3 & 4 Tict. c. 94, which enabled the Lord P»«aiiie- 
Chancellor, with the advico and consent of the Master 
of the Eolis and the Vice Chancellor, to make altera- 
tions in the form and mode of equity proceedings. -The 
same statute authorised the salaries of certain officers 
of the Court to be paid out of the suitors' fund, and 
compensation to be made to others out of the same 
fund for the diminution of their emoluments. The 
Bill introduced by Lord Brougham in 1844 for giving bui to iivt 
Masters in Chancery original jurisdiction, passed the ^{^Jfori- 
IjOrds and was lost in the Commons. This plan was giniijurit- 
stated to be the less effectual remedy, both at that ^i™.'° 
time and when again introduced io 1851, than the one 
previously proposed by Master Brougham in 1S42, via. 
to abolish the Master's Office altogether and make 
the Equity Judges work out their own decrees, but 
which, at the time of its suggestion, had been con- 
sidered too sweeping an innovation. It h as nevertheless 



♦ These Binccurea were in the gift of the Lord Clisncellori 
some of them flmounted Io many thousands a jear, is the Patentee 
in Bankruptcy, £yOOU. Some of ihum used to bo even put into ifae 
marriage setilements of daughterti. so entirely were thej considered 
aa private property. At the time of the sbolitton, 1B3!, two of 
them, worth atiove £3000 a year, were vacant. The retiring pen- 
Bion of Lord ChuiGeliors was increiiEiid by the lum of £l)JDO a 
year, not io coDEequence of the tacanc sinecures surrendered by 
Lord ° ■-— ■--' -- - -■-- '-- ■• ' ■ ■■■ ■ 
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Brougham, but u a compensation for the . 

were abolished. Accordingly, Lord Chancellors who had 
id the benefit of those sinecures, or bad appoioted to them 
in office, received the augmented pension equally witb Iiord 
ham, who had given up those that fell tacanl. 
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190 LIST OF ACTS AND BIILS. 

1845 ^^° filly adopted h^ the Act of 1852, IS & 16 Viot.^ 

'— In 1843 Lord Brougham braught in a Bill containmg 

proTiaionB for giving a remedy by way of declaratoiy- 

iobb IB pro- auit. After a recital of the advantages which had 

«2 propuiy been found to result in Scotland &otn parties baring 

*d^Siw' ^'^ ^"^y method of establishing rights, before the samd 

Bit, "^ are contested by any process of litigation, it enacted' 

that persona apprehending any intention iu others to 

dispute their rights, might nle a bill agaiaat them. 

To this bill, the parties having adverse claim should 

be called upon to answer or plead, whereupon it should 

be in the power of the Court to direct an issue, and 

after full inquiry make a decree binding on both 

parties, which should be final as against any subaeguent 

suit or action between them or any pergons claiming 

through them. The Bill ^vas unsuccesstiil in 1848, 

niMBOiioD and was again introduced in 1845, in company with 

iSLu'crf^ the eight Bills on Law Eeform brought in by Lord 

uadBima- Brougham in that year, but did not pass. It was 

1MB in IBIS, jjp^jiigjjt forward again in 1848 and in 1854, but met 

with no greater support. 

There remain under this head two or three Bill^ 

the authorship of which is due to Lord Brougham, but 

which have not received the sanction of the Legislature. 

In 1834 he proposed to give power to the Hoosa of 

Lords to refer appeals and writs of error to the Judicial 

Committee of the Privy Council, under certain reetrio. 

tions, and also to extend to that tribunal authority in 

matters of divorce. The latter part of the Bill wna 

1830. again introduced in 1845. In 1850 he proposed to 

- — — — amoint a Chief Judge in Chancery, distinct from the 

FmpMwi.'j oifice of Lord Chancellor, with a Kdary of £7000 |)er 

jJSJoto annum, to have precedence next after the Lord Chief 

SSmTom J"st'''^ of t**^ Court of Queen's Bench. The same 

the office of Bill contains propositions for a Court of Appeal in 

i^d^ckiui- Chancery, which have been to a great extent adopted 

in the establishment of the Court now presided over 
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bjT the Lords Justices. The appointment of a Chief 1850. 
Judge in Chancery, without political functions, still 
remains a want, which must sooner or later be sup- 
plied. The last Bill to be mentioned in this Section Act to enable 
is. one relating to Eeal Estates vested in Married ^J"!!,^,!!?- 

• T-i* -11 i»ii/~i _^ men to exe- 

women, mtroduced in 1850, and by which the Court cute deeds 
of Chancery is empowered to order and direct married ^TO^of*r^i 
women to execute deeds and dispositions of real estates, estates. 
in pursuance of the decrees of the Court, without the 
declaration required by the statute 3 & 4 Wm. 4, c. 74, 
and without the concurrence of their husbands. 



CHANCERY, PRIVY COUNCIL AND PATENT LAW. 

LIST OF ACTS AND BILLS. 

Act for transferring the Powers of the High Court of Dele- 
gates, both in Ecclesiastical and Maritime Causes, to his 
Majesty in Council, 2 & 3 Wm, 4, c. 92. 1832. 

Act for the better Administration of Justice in his Majesty's 
Privy Council, 3 & 4 Wm. 4, c. 41. 1833. 

Act to Amend the Law touching Letters Patent for Inven- 
tions, 5 & 6 Wm. 4, c. 83. 1835. 

Bill intituled an Act to amend the Law touching Letters 
Patent for Inventions. 1835. 

Act to simplify the Forms of Appointments to certain 
Offices, and the manner of passing Grants under the 
Great Seal, 14 & 15 Vict. c. 82. 1851. 

Act to Amend the stat. 5 & 6 Wm. 4, c. 83, touching Letters 
Patent for Inventions, 2 & 3 Vict. c. 67. 1839. 

Act to make further Regulations for facilitating the Hearing 
of Appeals and other matters by the Judicial Committee 
of the Privy Council, 6 & 7 Vict. c. 38. 1843. 
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LIST OF ACTS A5D BILLS 

Act for Amending the stat. 3 & 4 \^'m. 4, c. 41, iatitulni 

Ad Act for the better Administration of Justice ia hii 

Mttjestj'a Pt'ivj Councii, and for extending its JurisdlC' 

tion and Powers, 7 & 8 Yxot. c. 69. 1844. 
Act for Amending the Law for granting Potenta for Invfl 

tiona, 15 & 16 Viot. c. 83. 1852. 
Form of Lettera Patent under tlie 15 & IG Vict. c. f 
Act to Abolisli certain Sinecure Offices connected n 

Court of Chancer/, and to moke Provision for the liod 

High Chancellor on his Betirement from Office, 2 &,^ 

Wm. 4, c. 111. 1832. I 

Act for the Regulation of the Proceedings and Fractios'l 

certain Offices of Ihe High Court of Chancer; in Englallj 

3 & 4 Wm. 4, c. 94. 1833. 
Act for facilitating the Administration of Justice in tin 

Court of Chancery, 3 & 4 Vict. c. 94, 1840. 
Act to Abolish the Office of Master in Ordinarj of the Higl 

Court of Chancery, and to make Provision for ihe mon 

Speedy and Efficient Despatch of Business in the said 

Court, 15 & 16 Vict. c. 80. 1852. 
Bill intituled An Act for giving a Kcroedy by may of Decile 

ralory Suit. 1843, 1845, 1848 and 1854. 
Bill Intituled An Act to Alter and Amend the Appelli 

Jurisdiction of the House of Lords and for other { 

poses. 1834. 
Bill intituled An Act for Extending the Jurisdiction and 

Powers of Her Majesty's Privy Council in caaea ol 

Divorce. 1845. 
Bill intituled An Act to enable the High Court of ChBDoOn 

to give effect to its Decrees in cases where Real Estill 

is vested in Married Women. 1850. -1 
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REAL PROPERTY. 
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The stftteTiient of 1828 described the great defects 182K. 
thea eiiating in the Law of Heal Property and poiured " 

out the remedies. Among sach imperfeetiona were 
the periods of limitation too long in all casea ; in aome 
no limitation by any length of time — abaiirditiea of 
real actions,- — the antiquated framework of fines and 
recoveries — subtilties aa to contingent reraainders and 
executory devisea —the bandying of parties to and fro 
from common law to equity and from equity to common 
law. All these glaring anomalies have no"- been cor- y^ 
rected; some by the Willa Act, 1837, 7 & 8 Wm. 4, m^^^^t, 
e. 26, recommended by the Common Law Commia- S^'u"'^. 
aionera and introduced oy Lord LaugdiJe, then Master mdcenvej 
of the Kolls, but especially by the Acts also having proi«riy.° 
their sanction, and brought in by Lord Brougham in 
1833, We allude to that for Limitation of Actions 
and Abolition of Real Actions (60 in number), viz. 3 
& 4 Wm. 4, e, 27, that altering the Law of Inheritance 
aa to half blood and debts, 3 & 4 Wm. 4, c. 106, the 
Abolition of Fines and Recoveries Act, 3 & 4 Wm. 4, 
c. 74. Lord Lyndhurst strenuously assisted in passing AwiBiMica 
these statutes and alao the Act introduced by Lord J''"^""'' ''■ 
Brougham in 1833, on the recommendation of the huna.^'* 
Common Law Commissioners of 1828, in order to 
remedy many of the defects pointed out in the state- 
ment of that year, as regarded Pleading and Procedure. 
This was the statute 3 & 4 Wm. 4, c. 42. The other common 
defects have beeu since removed by the Common Law i^w I'rim- 
Procedure Acta of 1852 and 1854, 'especially the latter ibw^' 
statute, 17 & 18 Vict. c. 125. The statement of 1828 i*"- 
described other erila iu the csistiug Law of Rea.1 Pci- 
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1843, perty, especially as to transfer, and pointed out reme- 
~~ dies. In IS-IS three of the nine bills which Lord 
Brongham brought in referred to that eubject, and 
were carried, viz. the Act to Facilitate the Conveyance 
of Real Property, 8 & 9 Tict. c. 119, the Facilitating 
of Leaaea Act, 8 & 9 Vict. c. 124, and the Act to ren- 
der unnecessary the assignment of Attendant Terms, 
8 & 9 Vict. c. 112. Eespecting these Acta, it is to 
be observed, that the solicitor of the Duke of Cleve- 
land stated, in his chent's presence, at a meeting of 
the Law Amendment Society, that they had eared 
him nearly £5000 in the conveyancing busineaa of 
his estate in one year. In 1833 Lord Lansdowne 
had postponed all transactions respecting his property 
until the Acts of that year had come into operation, 
as he regarded the saving that would be thereby 
effected as of great importance. 
LofdTcai- As to Church Property, Lord Tenterden adopted, 

Jplflillo'io'" ^y ^'^° 'cry important statutes, 2 & 3 Wm. 4, c. 71, 
Church Pro- and 2 & 3 Vm. 4, c. 100, in 1832, Lord Brougham's 
m^Bas.'"™^ suggestions made in 1828, and sanctioned hj the re- 
commendation of the Real Property Oominissionera. 
By the former of these statutes, after recital of the 
inconvenience and injustice resulting from its having 
been necessary to shew that the enjoyment of rights 
of common and other profits a prendre esiated prior 
to what had been legally termed " time immemorial," 
enacted that such claims should not be defeated after 
thirty years, by shewing the commencement before 
that period, and should be absolute and indefeasible 
after an enjoyment of the right for the full period of 
sixty years. By another section a similar enactment 
applies to claims of right of way or other easement, 
the respective periods being twenty and forty years. 
Moreover, a claim to the uninterrupted use of light 
for twenty years is made to confer an absolute right 
to the same, except where it is shewn to have been 
given by consent. 
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By the latter statute a claim for a modus decimandi 1 849. 
in the payment of tithes, or a claim to total exemp- ' 

tion from payment of tithe, may be established by 
shewing the render of such modtis and the non-pay- 
ment of tithe for a period of thirty years. 

In 1849 Lord Brougham introduced a Bill to amend biu for fur- 
and extend certain provisions of the conveyance of {Ij^*" [J;''",!^'^' 
Eeal Property Act, 8 & 9 Vict. c. 119, in order to veyance'of" 
subject aU deeds, wills, and other instruments to the pgrtl^'**' 
same rules in taxation of costs as in that statute. 
The BiU did not then pass, and was again introduced 
in 1854, without more success. 

In 1846 Lord Brougham brought in a BiH to facili- 
tate the conveyance of Eeal Property, the object of 
which was the same as that sought by the Facilitating 
of Leases Act, viz. to simplify and shorten the pro- 
ceedings^ and to lessen the expence of conveyancing. 
It has hitherto met with powerful opposition, and its 
success will probably be postponed until a larger in- 
stalment of Law Eeform shall have been wrung from 
the Profession and ceded by the Legislature. 

In 1850 Lord Brougham carried the statute 13 & 1 850. 

14 Vict. c. 50., by which the Lord Chancellor is , 

empowered to convey estates of lunatic trustees and Trustees *and 
mortgagees, and transfer stock standing in their names, ^^^^y^\. 
and also to transfer stock standing in the name of vid. c. 50. 
any deceased person, whose personal representative is 
a lunatic or of unsound mind, and to convev the estates 
of infant trustees and mortgagees. The Act contains 
many important provisions, by which the Court is 
authorized to make orders in various cases of estates 
vested in trustees. 
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The antiqunted state of the law reBpecting Copy- 
bolda had attracted the attention of Lord Brougiiam at 
a very early period, but it was not until 1S41 that he 
introduced into the Lords hia Copyhold Enlranchise- 
ment Bill. PreviouBly to that time the Beal Property 
CommisBioners had obBerved, in their report, upon 
the serious inconveniences attending this descriptioii 
of tenure, upon tha multiplicity and uncert:ain nature 
of the cuBtoma in different manors, the liability to 
fines, the check to the improvement of agrieulture 
caused by the inability on tlie part of both landlord 
and tenant without mutual consent to deal vcith minei 
and minerals, and the vexatious and opproBsive pay- 
ments to which owners of copyhold property were 
B subjected. These observations had been confirmed by 
1 the Select Committee of the House of Commona, ap- 
pointed to consider the question of Copyhold Enfran- 
chisement, and who deelaVed it as their opinion, in tbe 
report published on the 13th AuguHt, 1838, that this 
tenure was " a blot on the juridical system of the 
country." Lord Brougham's Bill aimed at the remoyal' 
of this obsolete remnaot of the Feudal System, but 
the compulsory clauses in it were struck out in the 
Select Committee of the Lords, as this portion of the 
measure was considered to be attended with insuper- 
able difficulties, an opinion in which Seijeant Stephen, 
in his very learned Edition of Blackstone's Commen- 
tariea, appears to concur. Lord Brougham's Bill, 
thus materially altered and abridged, constitutes the 
4 & 5 Vict. c. 35, since amended by 6 & 7 Vict. 
c. 23, and 7 & 8 Vict. c. 55. By degrees, however, a 
considerable portion of the compulBory proviaiona has 
been adopted, and the Act of 1852 (15 & 16 Vict. 
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c. 51), wliieh borders eloaely upon compulsory enfran- 
chiaemeat, will soon probably Be followed hv the com- 
plete measure. To the able and perseTering exertions 
of Mr. James Stewart, tbis great, although gradual, 
improrement of the law has been chiefly owing. 
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LIST OF ACTS AHD BILIS. 

Act for tbe Amendment of the Laws respecting Wills, 
7 & 8 Wm. 4 & 1 Vict. 0. 26. 1837. {Lord Lang- 
dale' a Act.) 

Act for the Limitation of Actions and Suits relating to Renl 
Property, and for Simplifying the Remedies for trjing 
the rights thereto, 3 & 4 Wm. 4, c. 27. 1833. (Founded 
on the Report of the Real Property Commiesionera.} 

Act for the Amendment of tbe Law of Inheritance, 3 & 4 
Wm. 4, c. 106. 1833. (Founded on the Report of the 
Real Property Cora miss ianers.) 

Act for the AboUtion of Fines and Recoveries, and for the 
Substitution of more simple Modes of Assurance, 3 & 4 
Wm. 4, 0. 74. 1833. (Founded on the Report of the 
Real Property CommisaionerB.) 

Act to facilitate the Conveyance of Ileal Property, 8 & i) 
Vict, c 119. 1843. 

Act to facilitate tbe Granting of certain Leases, S & 9 Vict, 
c. 124. 1845. 

Act to render the Assignment of Satisfied terms Unneces- 
sary, 8 & 9 Vict. c. 112. 1845. 

Act for Shortening the lime of Prescription in certain cases, 
2 & 3 Wm, 4, c. 71. 1832. (Lord Tenterden'a Act, 
embodying the Suggestions of Lord Brougham, made in 
the statement of 1828.) 
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Act for Shortening the time requireil in claims of Modus 
Decimandi, or Exemption from or discharge of TithcE, 
3 & 3 Wm. 4, c. 100. 1832. (Lord Tenterden's Act. 
embodying the Sungestione of Lord Brougham, made in 
the statement of 1S28.} 

Bill intituled An Act to facilitate the Conveyance of Pro- 
perty. 1846. 

Act to CoiiBolidate and Amend the laws relating to the 
ConveyoDce and Transfer of Real and Personal Property, 
Tested in Mortgngeea and Trustees, 13 & 14 Viet. c. 60i 
1850. 

Bill to Amend and extend the stat. 8 & 9 Tict. c. 119, for 
the purpose of lessening the coats, of transferring Real 
Property. 

Bill for the Enfranchisement of Lands of Copyhold and 
Customary Tenure, and other Lands subject to Manorial 
Rights. 1841. 

Act for the Commutation of certain Manorial Rights in 
respect of Lands of Copyhold and Customary Tenure, 
and iti respect of other Lands subject to such Rights, and 
for facilitating the Enfranchisement ^f such Lands, and 
for the Improvement of such Tenure, 4 & 5 Vict. o. 33. 
1841. 

Act to extend the Provisions of the Acts for the Commuta- 
tion of Manorial Rights, and for the gradual Enfranchise- 
ment of Lands of Copyhold and Cualomary Tenure, 
15&16 Vict. c. fil. 1852. 
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SECTION VI. 

CRIMINAL LAW. 

It has been already observed (ante, Analytical 1828. 
^Review) that the Speech delivered by Lord Brougham 1834, 

on Law Reform, 1828, touched neither Commercial 

Law nor Equity, and, as regards Criminal Law, ad- 
verted only to the increased facilities afforded to 
prosecutions, by the Bill which had been lately in- 
troduced by Mr. Peel for defraying the payment of 
witnesses and prosecutors out of the county rates. 
Nevertheless, in 1834, when Lord Chancellor, he Actforesta- 
earried, without opposition, the Act for establishing centrSfcru 
the Central Criminal Court, 4 Wm. 4, c. 36, giving, minai court 
to a population of nearly three millions, the benefit of 
monthly sittings for the trial of offences, a measure 
which might at the present time be beneficially ex- 
tended to the large provincial towns. The appoint- 
ment of a Public Prosecutor, intended by Lord 
Brougham to form a supplement* to the same statute, 
was prevented by a change of ministry, which took 
place immediately after the Act came into operation. 
At the time the statement of 1828 was made, and 
afterwards in 1848, when Lord Brougham again 1848. 

brought forward the subject of Law Reform, great 

hopes were entertained that a Digest of the Criminal 
Law would receive the attentive consideration of the 



* His Lordship stated both in the House of Lords and in his 
evidence before Mr. Phillimore's Committee, that the intention 
was to appoint one Barrister to conduct the prosecutions before the 
Central Court, there having long been a similar practice in York- 
shire, Cheshire and Northumberland ; and this was expected to 
end in the general appointment of a public prosecutor^ with, 
deputies, as in Scotland. 
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Legislature. In tlie House of Lords, his Bills, enact- 
ing a Consolidated Criminal Code, baye been repeatedly 
introduced, particularly in 1849 and 1850, but tbeir 
passing has been from time to time postponed from 
the apprehension that they could not be carried through 
the CommonH, There is no reason nhy this section, 
at all events, of the Statute Law should not be codi- 
fied, as, with few exceptions, all our crimes are capable 
of simple and positive deiiaition. The prospective 
establishment of a distinct Department of Justice 
leads U8 to hope that this most important subject 
will pass from Bpasmodic and fluctuating discussion 
into progressive action, regular and uninterrupted. 
In the short Session of Parliament terminated in 1857, 
Lord Cranworth then Lord Chancellor introduced 
into the House of Lords two Bills to consolidate the 
Criminal Law, in the preparation of which Sir Fitzroy 
Kelly had rendered very valuable aid, but they did 
not progress to a second reading, there not being 
sufficient time to maturely consider tiiem. 

In 1855 Lord Brougbam brought in a Bill for the 
" Speedy Trial of Offenders who might, when accused 
' of common larceny before two magistrates, elect to be 
' at once tried for the offence of which they should be 
charged, without the delay of a commitment for trial 
at the Sessions or Assizes. Two Summary Funisb- 
ment Bills were introduced into the House of Lords' 
in the Session of 1855, the one by Lord Brougham and 
the other by Lord Cranworth, then Lord Chaueellot. 
A compound of the two Bills forms the present sta- 
■ tute, 18 & 19 Vict. c. 126. Lord Brougham originated 
the measure in 1854, upon the petition of the 
magistrates of Cumberland, and suggested that it 
should commence in the House of Commons. Mp. 
Aglionby accordingly brought it in, but in the follow- 
ing Session Lord Brougham introduced it into the 
ilouse of Lords with alterations, while the Lord 
CiiJinceJior brought in a aiuiiW BUI. It may, how- 
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ever, be mentioned that, as long ago as 1827, the late '827- 
Sir E. Eardley-Wilmot, tljen deputy Ohairnmn of the 
Warwicbeiiire SessionB, addresaed a letter to the niagis- |,ij /J'k " 
trates of England to urge tbe necessity of summary ^^^^ ^ 
convictions for trivial crimes, on account of the long isjTTiothB 
period intervening between commitment and trial, the ^^g,^ 
consequent injustice to innocent persons, the con- rumminencf- 
tamination incurred in the gaol before conviction, and jJISuXiieu?' 
the immense espenoe incurred by the country in the tbnriviii 
costly prosecution of offenceB, which might have been "^ "' 
much better summarily dealt with. The proposal, 
however, met with little support on account of its 
supposed encroachment on trial by jury and an un- 
vrilhngness to place odditionui power in the hands of 
the magistrates. Lord Urougham docs not appear, 
at all events in the earlier part of his life, to have been 
favourable to suromary convictions, even in the case 
of juvenile oilenders. 

The statement of 1828 alludes briefly to the facility panneai of 
and encouragement afi'orded to prosecutions by the [Jj^^'J^ 
payment of espences out of the public purse, but does npioMhe 
BO only incidentally, as the Criminal Law, in the able '*'''''''' ''™'- 
hands of the lat« Sir E, Peel, was at that time under- 
going revision. 

In 1843 Lord Brougham introduced a Bill to enable ] sis. 

the duties of Coroners to be performed by deputy, 

and also for the purpose of preventing the quashing of Cnrmeri 
inquisitions, upon technical grounds. It was carried *"* 
without opposition, and is the 6 & 7 Vict. c. 83. Lord 
Broughain, in 1853, introduced a Bill having partly 
for its object the giving compensation to persons 
acquitted — a subject which has lately been much dis- 
cussed ; and we find the following, among his reso- 
lutions on Criininal Law Procedure, placed on the 
Journals of the House of Lords in March, 1855 : — 
"That the costs of every person acquitted or discharged ^P^J]^ 
for want of prosecution should bo paid out of the w prnoni 
county rates, on certificate of the Court before wtik.^ ""^"^'■'•^ 
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HUl, the enlighteaed and philantbropi 
Birmingham, has the following remark i 
work, lately published, on the Eepressi 
" May this juat provision soon find its way into our 
Statute Book," — Hill on Bepreeeion of Crime, p. 19, 
It is remarkable that Sir 8. Eomilly introduced a BiU 
on this ven' subject into the House of Commons on 
the 18th May, 1808, but withdrew it in consequeaice 
of the opposition he met with from Mr. Perceval 
and Sir T. Plumer, then Attorney General. In hil 
interesting narrative of liia own life at this period, 
we find the following paragraph : — Wliat I have it in 
contemplation to do, however, compared with wbMi 
should be done, is very little : it is, in the first plao^,^ 
to invest Criminal Courts with a power of making to> 
persons who shall have been accused of felonies and.' 
shall have been acquitted" (and a fortiori to those vtig. 
shall have been unjtistly convicted — J. E. E-w.) " a com- 
pensation, to be paid out of the county rates, for the 
espences they will have been put to, the loss of tima 
they will have incurred, the imprisonment and other- 
evils they will have sufiered— not to provide that the». 
should be a compensation in all cases of acquittal, but 
merely that the Court, judging of the cireumBtance* 
of the case, should have a power, if it thinks propepj 
to order such a compensation to bo paid, and to fix 
tbe amount of it." — Sir S. Romilly's Memoirg, voL 2, 
p. 23. 

Upon this proposition of EomUly, Dr. Parr, in i 
letter to him, makes the following observations :- 
the laws create the inconvenience to innocent meQL 
justice seem to requinf 



common sense i 

that the very same laws by 

occasioned and their innocence has been proved, shoi 

providefor their speedyandplenaryredres! 

vol. 2, p. 260. 



ich their sufferings afl 



J 



cnunsAii LAW. 203 

In 1845 Lord Brougham brought in a Bill for fur- 1845. 
thering the Administration of Criminal Justice, by the 



provisions of which her Majesty in Council might ap- biu for 
point certain counties to be grouped together for the ^"^J^ 
purpose of authorizing prisoners charged with certain certain ooun- 
offences to be tried in a different county from that in m?re advmi. 
which the offence should have been committed. One of tageous 
the objects aimedat by the Bill, viz . to secure to prisoners JJ^y ' 
a fair and impartial trial, in cases where public feeling prisoners. 
has been strongly agitated by the heinous nature of 
the crime, has been obtained by Lord Campbell's late Lord camp- 
Act empowering the Court of Queen's Bench to order ^^g^^rf- 
certain offenders committed in the provinces to be minai trials 
tried at the Central Criminal Court (stat. 19 Vict. ^^cximSai 
c. 26, 1856.) Another object was to prevent the court. 
necessity of holding Assizes in small counties where 
the business, both criminal and civil, is comparatively 
light. The latter question has again come under dis- 
cussion, since the appointment of the Commission for 
inquiring into the Circuits ; but it is not understood 
that the Commissioners are at all in favour of the 
alteration proposed by Lord Brougham. The title of 
the Bill will be found in the tenth Section, among the 
miscellaneous Acts and Bills. 
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LIST OF ACTS AND BILLS. 

Central Criminal Court Act, 4 & 5 Wm. 4, c. 36. 1834. 

Bill, intituled An Act for Consolidating and Amending so 
much of the Criminal Law as relates to Incapacity to 
Commit Crimes, Duress, the Essentials of a Criminal 
Lsjury, Criminal Agency and Participation, and Homi- 
cide, and other Offences against the fexBoii. \%\^ . 



Act for diminishing Expence and Dulay in tlie AdminUtn- 

tion of Crimind Justice in certain cases, 18 & 19 Vict. 

c. 126. (carried by Lord Chancellor Cranworth.) 
Bill intituled An Act for the more Speedy Trial and Pitnisfa- 

ment of OSbnders in certain cases. ISHS. 
Act to Amend the Law respecting the Duties ofCoronera, 

"5 & 17 Vict. c. 83. 1843. 



SECTION VII. 

BANKKDPTCr AND INSOLVENCY. 

Tira speccb delivered in 1828 on Law Ecform, while 
it exposed the injustice and cruelty of impriBonment 
for debt escept in eaaea where the debtor withheld ha 
property, or concealed his transactions, or had bdflii 
guilty of fraud, shewed at the same time the eyils of 
ail arrest on mesne process. Lord Brougham, at a 
subsequent period, strongly opposed the exemption 
from arrest in execution of persona having Privilege 
of Parliament, and of Peerage. (Miscellaiieoua Bills, 
pott. Sect. 10.) In 1S38 arrest on meane process WM 
1 abolished by 1 & 2 Vict. c. 110; in 1844, by Iwd 
Lyndhurst's Act, 7 &, 8 Vict. c. 96; and by Lord 
Brougham's Acts, 1842, 5 & 6 Viet. c. 116 and 
5 & 6 Viet. c. 122. All imprisonment for debt, simply 
as such, is now abolished, and no bankrupt debtor can 
be imprisoned, unless he is contumacious or fraudulent. 
In the case of a judgment summons under the 98tli 
and 99th sectiona of the County Court Aet, 9 1& 10 Vict. 
c. 95, proof of inability to pay precedes the commit' 
ment to prison. What remains to be done is, to malie 
the imprisonment in all cases of Insolvency, as it is in 
Bankruptcy, after the inquiry and order of the Coui% 
BO far as this can be done without injuring the secn- 
rity of the creditor, and in moat cases after verdict of 
.1 jury. lu cases oi "inadWciVi^ NieWa 'Co.% Cwmt^ 



I 



BASERUPTCY and ISSOLTESCT. 203 

Court Judges, there exieta at present thia great '__ 

defect, that the remand to prison, after proof and 
esposure of delinquency in open Court, is at the 
8Uit of the detaining creditor, and it not unfrequently 
occurs that hy compromiBe with him, the insolvent 
regains hia liberty a few houra after the deliveiy of 
the judgment. 

In 1831, Lord Brougham, when Lord Chancellor, *^^- 
carried the Act, entirely changing the administration cmmrf * 
of the Bankrupt Law, by eatabliahing the Court of Binkniptiy. 
Bankruptcy, and abolishing tho aeventy Commiasioners, 
Thia WBs the 1 & 2 "Wra. 4, c. 56. And in 1819 he is-iB. 
carried the Bankruptcy Consolidation Act, 12 & 13 Bjuikraptcy 
Vict. c. 106. The Bill waa slightly altered in the ^«^- 
Commons. 

Before this period two Acts had passed the Legis- 
lature under the same superintendence. The first of 
theae, tiz. tho 7 & 8 Vict. c. 70, 6th AuguBt ISii, had 1844. 
for its object the protection of dehtora who should 
wish to make arrangements for the payment of their 
creditors imder the control and direction of the Court 
of Bankruptcy, and should petition the Court for that 
purpose, setting forth a true account of their habilitiea 
and estatea. The other Act, vis. the 11 & 12 Vict, other nu- 
c. 86, came into operation on the 31st August, 1848, SS^'iSmk- 
aud empowered Comraiaaionera in Bankruptcy to order "[««■ 
the immediate release from prison of dehtora who had 
surrendered to their flat, and obtained protection from I 

arrest, hut who were in prison for debt at the time of i 

8ueh protection being given to them. The rights of | 

the creditor at whose suit the debtor was imprisoned, 
were not, however, otherwise interfered with, escept 
as to the right of detaining him in prison. 

In the present Session (I860) Sir E. Bethell, I860. 
Attorney General, has introduced a very able and , 

■comprehensive measure on the subject of Bankruptcy 
•nd Insolvency, which will in ail probability pass the , 

Legislature without much opposition. I 
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BANKRHPTCy AND INSOLVENCY. 

LIST OF ACT3 AND BILLS. 
Act for the Relief of Insolvent Debtors, 5 & 6 Vict. c. Ut 

3S42. 
Act to Establish a Court in Bankruptcj, 1 & 2 \Vm. i 

c. 36. 1831. 
Act for the Amendnient of the Law of Bankruptcy, 3 & 6 

Viet. e. 122. 1842. 
Act for facilitating Arrangements between Debtors tuid 

Creditors, 7 & 8 Vict, c. 70. 1644. 
Act to empower CommiBsioners of the Court of Bankruptcy 

to order the release of Bankrupts from Prison in certain 

cases, 11 & 12 Vict. o. 86. 1848. 
Analysis of Bankruptcy CouBolidation Act, 12 & 13 Vict. 

c. 106. 1849. 



SECTION VIII. I 

LOCAL COUUTS. 

Os tbe 29fch April, 1830, Mr. Brougham brought 
t)efore the House of Cominoaa tlie subject of Local 
Courts, in an elaborate speech, and obtained leave to 
' introduce a Bill for their establishment. The con- 
sideration of it was however postponed until the 
following seaaion, that its details might, in the mean- 
while, undergo public diseuaaion. It was then aeaiu 
introduced in the House of Lorda, Lord Brougnaia 
having, in the meanwhile, become Lord Chancellor, 
and on the suggestion of Lord Lyndhurst was referred J 
to the Common Law Commissioners, who reported in 1 
favour of the greater portion of it. In 1833 it was I 
again brought into the Lords, where it was lost, br b I 
majority of two. A partial remedy, for the diffieiuty " 
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and expence encountered in recovering debts of small 1833. 
amount, waa however afforded by the improvement of 1846. 

Proceedings under Writs of Enquiry hy the 3 & 4 Vict, 

c. 52 ; but this statute being found wholly inadequate, BH?biSSi' 
and public opinion bebg strongly in favour of Lord in by Lord 
Brougham's measure. Lord L^ndhurst, Lord Chan- a^^S^ 
ceUor, brought in the Bill again in 1846, and it had i" '8*6. 
almost passed, when the Ministry was changed, and 
their successors carried it. It is the well known 
County Courts Act, 9 & 10 Yict. c. 95, It omitted, OTniHinn of 
however, some of the beat portions of Lord Brougham's ^rtMi'j^r- 
Bih, viz., those which gave to the new Local Courts Jj""' <^ i';^ 
jurisdiction in Equity and Bankruptcr, and consti- m^lre."' 
tuted them Courts of EeconcOement, while it reduced 
the amount to be sued for from £100 to £20 in the 
ordinary jurisdiction. In 1850 a further portion of the ' 850, 
measure was ceded by the extension of the jurisdiction 
to £50, under the statute 13 & 14 Vict, c. 61. This S°"' 
waa Mr. Fitsroy's Bill, which the Government opposed ihsConnty 
under the auspices of the late Lord Chief Justice Jervis, '"'"' '*'''■ 
then Attorney General, but which, nevertheless, passed 
the Commons. In the Lords there was introduced, 
from the Bills of 1830 and 1833, an important provi- 
sion, namely, the Optional Jurisdiction Clause, which, 
however, has been found much less operative than it 
would have been, by the refusal to make an obvious 
amendment, in allowing the action to be brought and 
empowering the defendant to remove or stay it, if he 
should refuse his consent to try it in the County Court, 
This defect is even yet more visible in the 18 & 19 Dffeeta or 
Vict, c, 108, which professed to extend the jurisdic- ^^^'^J^p}' 
tion by the admission of causes hitherto excluded, c. los. 
Practiadly the eitension is inoperative, as no defend- 
ant will spontaneously do any act by which the plaintiff 
is enabled to take the aggressive, and cause bim to 
incur cxpence, even although that expence should bo 
less in consequence than if the action had been brought 
in the Superior Courts, It is hoped that in any 



II 

J 



BroBghan 



I 



LIST OF ACTS ASD BILLa. 

future County Courts Bill this manifest error will be 
rectified. 

A defect having been discovered in tbe 13 & 14 Vict( 
c. 61, viK., tliat tliere was no provisioa giving a rigbti 
of sppeal in cases where the County Court had juiiki 
diction by consent under the 17tli flection, IapJ 
Brougham brought in and carried a short Act in 185^ 
giving the sarae appeal in these as in all other 
sanctioned hy the 14th Beetion of the 13 & 14 Viofc 
c. 61; it is the 17tli Victoria, c. 16. The system, ' 
perfect as it still is, and as yet in its infancy, 
already been productive of incalculable benefit to tba 
community. The average number of causes tried b* 
these Courts is between five and six hundred thousazuf 
a year, and it is probable that half as many more liaTOi 
been rendered unneceasary by settlements out of Ooiul 
arising from the knowledge of parties that these ti 
buuals are open for cheap and speedy justice, 

Tlie Bill introduced by the Lord Chancellor,* andcai 
riediu the sessionof 1857, tor the establiahment of 
nen- Court of Probate, gives jurisdiction to the Counl^ 

p. Courts in contentious suits respecting wills, where " 
amount does not exceed £200 in personalty and i" 

. in realty, and it is to be hoped that tiiis is the 
step towards giving these Courts a general Bqoil^ 
Jurisdiction, as proposed by Lord Brougham, in ma' 
tcrs of account, in trusts, and in the construction ai 
enforcing of conveyances of all descriptions up to 
certain amount, hy his Bill of 1851. 

In giving this brief history of the establishment tu 
progress of the County Courts, which iUiiBtrateB, in 
remarkable degree, the energy and perseverance i 
Lord Brougham, we must not omit to mention H 
very great advantage derived from the powerful asaa 
aace and co-operation rendered by Lord Lyndhnra^ 
It is true he threw out the Bill in 1833, but he did 
\t to obtain Lord Brougham's best thanks 
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the House, becauBO he allowed it to go through the 1845. 
^ committee, and joined in grently improving it, agree- " 

ing to take the debate in tte last stage, viz., upon the 
third reading. Then, when he found the evil resulting 
from its having been lost, he, with hia wonted sagacity 
and candour, saw and acted upon the necesBity of a 
remedy, first supporting the extension of the sheriiTs Eitemion 
jurisdiction in Writs of Enquiry, and then bringing in die'timi'ir'iiie 
the Bill of 1845, which, though very short of that ^"^^ 
introduced b^ Lord Brougham in 1833, yet was a great ^^^^ ^' 
step, and laid the foundation of the system of Local 
Courts. It was delayed until the following year in 
consoquenee of the Irish members opposing every thing 
at the end of the Parliamentary Besaion, because they 
had an Irish measure to carry by defeating a Bill then 
before the House, which induced them to throw out 
every other Bill. In the following year Lord Lyud- 1846. 
hurst again brought in the Bill, and the Whigs coming " 

into of&ce, succeeded to it and mismanaged it by leaving ^J^Jfl^ 
out a clause (that of the Optional Jurisdiction) which introduced 
Lord Lyndhurst had agreed to in the House with Lord %^l^ 
Brougham. Ever since that period Lord Lyndhurst ^™^"' 
has been the warm friend and supporter of the system ^i^. ' 
of Local Courts, so that, nest to Lord Brougham, he 
may be considered their author and originator. 

In 1845 Lord Brougham carried the 8 & 9 Vict. i^j^^. 
c. 127, by which a creditor obtaining judgment in re- "mi -t 
Bpcct of a debt not exceeding £20 might .summon the bso^vki"' 
debtor before a Commissioner of Bansrupts, or Court '^' ^^''■ 
of Eequoata, or Conrt for the recovery of small debts, 
and in case of the debtor's non-appearance or failing 
to account satisfactorily for non-payment, or on proof 
of iraud, he might be committed to prison for a period 
not esceeding forty days. The provisions of this 
statute were mainly re-enacted in the following year 
in the 9 & 10 Vict. c. 95. 

Id 1850 he brought in a Bill to enable two Judges 
going the circuit to hear and detervmne K^^jftaSs Itcrta. 
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any County Court within its district, in like 
ua such appeala are now heard in the Common Law 
Courts at Westminster. Such a measure is greatly 
required, as the espeuaiTO nature of the proceedings 
hitherto has greatly checked and diacouraged appeiJs 
from the County Courts. 

In 1851 he brought in a Bill for the further eiten- 
aion of the County Courts, in which he again proposed 
to make them Courts of ICecondlement, so that by 
consent all matters in dispute whatsoever, whether in 
law or equity, should be referred to them. The Bill 
likewise provided that the Judges of these Courts 
should have the same powers as Masters in Chanceiy, 
for the pui'poao of taking pleas, answers and exami- 
nations, of examining witnesses vivd voce, and of in- 
quiring into accounta, The Bill met with much oppo- J 
sition in the Lords in its several stages, but finely 
went down to the Commons, where many of the most 
important clauses were struck out and others added!, 
and the Bill was ultimately lost. A clause had been. 
annexed to the report by Lord Brougham, empower- 
ing the Lord Chancellor, in the event of the Bill 
passing, to appoint ten additional Judges of the County 
Courts. The above Bill was accompanied by another 
Bill, also introduced by Lord Brougham, in which it 
was proposed to give to the London Courts of Bank- 
ruptcy and to the County Courts power to adminiater, 
within their respective districts, in cases of intestacy 
and partnership, estates and accounts, the persond 
estates of deceased persons, legacies and residuary 
legatees, and to appoint new trustees, where the instru- 
ment should have given no power of such appointment 
or could not be esercised. In 1852 both these Bills 
were again introduced, but without success, the ppo- 
viaiona of the Equitable Jurisdiction Bill being nearly 
identical with those of the preceding year, those of the 
County Courts Purther Extension Bill containing audi 
clauses only as the Commons had already signified their 



LOCAX COUETS. 

asaenfc to. In 1853 and 1854 Lord Brougliam brou^lit 
in his Arbitration Law Amendment Bill, embodying 
Home of the provialous of the County Courts Further ~ 
Eitension Bill, aud giving the amplest juriadictiou to ^ 
County Courts as Courts of Arbitra,tion. Although u 
this Bill met with the same fate as its predecessors ]J 
on the same aubjeet, the moat violent and unaccount- h 
able opposition being giren by the Judgea of the q 
superior Courts, and by the legal profession generally, i 
to any measure lor making the Courts of local judi- ' 
cature beneficial and usefiu to the public to the fuU " 
extent of which they are capable, yet, fortunately, 
parts of ita most important provisions were assented 
to andtetopted in the second Common Law Procedure 
Act,^P& 18 Vict, c. 125, whereby causes can be i 
referred by the Common Law Judgea to the Judges f 
of the County Courts, both before and at the time of J 

Probably no long period will elapse before the com- i 
plete measure, ao often urged upon the Legislature ^ 
by Lord Broughain, will be ceded to the growing f 
popularity of tkese Courts. The jealousy manifested \ 
towards them by the Legal Profession in the infancy * 
of their existence is easily to be understood, as it oc- 
casioned a derangement to a certain extent of institu- 
tions honoured by time and custom ; but now that 
they have gained a permanent fouting in the country, 
the interest of the Public and of the Bar is one and 
the same; of the former, that their efficiency be ei- 
tended and he made to embrace all matters cognizable 
by law and equity to a hmited amount, so that advo- 
cates highly qualified by talent and integrity may 
find it worth their while to attend and give weight 
to the sittings of these tribunals -, of the latter, that 
their respectability be maintained and supported by 
salaries on a scale sufiiciently liberal to induce men of 
ability and character to seek tbeae offices, aud at 
the same time to feci that the careful discharge of 
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duties, ao important to the adminiatration of Justice, 
will be coaaidered as the atepping-stone to higher 
advancement. Thus, not only will the Preaidency 
of these numerouB Courts he an object of ambition to 
the best men, but those men, having obtained the 
appointment B, will have an additional stimuluB to that 
of mere duty and the sense of public responaibility to 
execute their functions in a manner deserving of the 
Public approbation. 



LOCAL COURTS. ^ 

LIST OF ACTS AND BILLS. 

Bill (as Amended on Recommitment in the House of Lords) 

intituled An Act for establishing Courts of Local Judica- 

ture. 1833. 
Act to Amend the 13 & 14 Vict. c. 54, Tcspecting the Kight 

of Appeal iu certain cases, 17 Yict. c. 16. 1854. 
Act for the better securing the Fajment of small Debt*, 

8 &9 Vict.o. 127. 184S. 
Bill to Amend an Act to Extend the Act for the more easy 

Recovery of Small Debts and Demands in Englaud, &c. 

Giving Appeal to the Cireuita. 1850. 
Bill intituled An Act for Extending the Jurisdiction of the 

County Courts to certain matters cognizable in. the Court 

ofChancery. 1851. 
County Courts Further Extension Bill. 1851. Clause to 

bo proposed by Lord Brougham on Report, for appoint- 
ment of ten additional Judges. 
County Conrta further Extcnsian Bill, with the Amendmenta 

made by the Commons. 1S31. , 
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Bill further to Extend the JurisdictioD of the County Courts, 
and to facilitate Proceedings in the High Court of Chan- 
cery. 1852. 

Bill intituled An Act to amend the Law of Arbitration. 
1854. 



1828 

to 
1854. 



SECTION IX. 



LAW OP EVIDENCE AND PROCEDURE. 



The statement of 1828 dwelt on the necessity of 
facilitating compromises, and propoimded the means 
of thus checking litigation.- The Procedure Acts of 
1852 and 1854, 15 & 16 Vict. c. 100, aud 17 & 18 
Vict. c. 125, have adopted most of Lord Brougham's 
suggestions ; but the expediency of still further amend- 
ing the Law of Arbitrament had been stronglv insisted 
on in 1828. The Act of 1833, already re&rred to, 
3 <fc 4 Wm. 4, c. 42, partially effected this im- 
provement; sects. 39 to 41: but it was done more 
fiilly and effectually in the Arbitration Bill brought 
in by Lord Brougham in 1853 and again in 1854, the 
greater part of which has been enacted in the Common 
Law Procedure Act of 1854, 17 & 18 Vict. c. 125. 
This statute also adopted many of the provisions re- 
specting jury, trial and evidence, especially the com- 
parison of writings, embodied in his Procedure and 
Evidence Bills, introduced in 1852 and 1853. 

As far back as 1845, he had introduced a measure 
empowering parties to a civil action to be witnesses. 
Some valuable provisions, however, contained in those 
Bills, have not hitherto been adopted. Of these, the 
most important are the empowering prisoners to be 
tried in an adjoining county to where the offence 
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charged against them has taken place ; the depriving 
witnesses of the pri»ilege not to reply to queetionB 
tending to eriiuioate them, but with the proviso that 
the answers to such questions shall not be admiBsible 
in evidence against them except in a prosecution for 
t perjury; the making a document admissihle, althoiigh 
without a stamp, after a period of ten years, and IIM 
entitling persons in every action, suit, or other pro 
ceeding, at the instance ofthe Crown, except in prose- 
cutions for treason, felony, or misdemeanor, to receive 
eoata as in the case of an ordinary suitor. It would 
bo a valuable addition to our criminal jurisprudence 
if Courts of justice were empowered, even in cases of 
felony and misdemeanor, to award compensation to 
persons unjustly accused and eouvicted of ofFencea, 
where the circumstances which afterwards come to- 
light shew that they have been wrongfully put maSL' 
their trial, and where the circumstances are OT aa 
aggravated nature. This improvement would be beat 
effected by the establishment of a solemn Court of 
Criminal Appeal, instituted for this as well aa other 
purposes. At present the only remedy in such cased 
18 a solemn pardon through the eiertion of the Boyal 
Prerogative, Pardon presumes guilt; but what com- 
pensation does it afford to those who have unjustlj; 
suffered the disgrace of a pubhc trial and the associa- J 
tioa in gaol with felons of the worst description P 
This subject has already been adverted to in the Ana-. 
lytical Eoview and in the Section containing Lord 
Brougham's Acts relating to the Criminal Law (Sect. 
Ti., ante, p. 202). 

The statement made by Lord Brougham in 1S28- 
dwelt largely on the defects and inconveniences of' 
the Law of Evidence. These have now been entirely 
removed, except aa to self-crimination, which waa not 
dwelt upon at that time. It may here be mentioned 
that Lord Tentcrdon, in the following year, adopted 
the suggestion as to requiring written acknowledge 
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ments in order to take a, case out of the Statute of 1843. 

Limitations. This was done by the statute 9 Geo. 4, 

c. 14, giving effect to the forcible words of Lord ^^''J^pj 
Brougham, where he said, "Prop the main pillar of founded on 
security against stale and najust demands, the Statute SJj^I 
of Limitations, by a beam from that other bulwark ^^ 
gainst perjury, the Statute of Frauds." — (^Speech on 
Law Reform, 1828. SpeecAes, vol. 2, p. 461.) 

Lord Denraan, in 1843, carried his important Act Lota Di 
abolishing the objection of interest to a witness's Smc'a 
competency, 6 & 7 Vict. c. 85, and Lord Brougham, i 
after strong op[)osition on the part of Lord Truro, ^ 
then Lord Chancellor, iinally in 1851 succeeded in i 
passing the statute 14 & 15 Vict. c. 9i), enabling and ' 
compelling parties themselves to be witnesses in a civil 
action. The general success attending this measure, 
though doubtless perjury is the result ia some coses, 
induced Lord Brougham to open the Law of Evidence 
BtiU further, by the 16 & 17 Vict. c. 82 (20th August, 
1853), by which a husband and wife may mutually 
give evidence for or against each other, except in cases 
of adultery and criminal procedure. This Act was 
extended to Scotland by the 16 Vict. c. 20. He had 
removed other defects pointed out in 1828 by the 
Documentary Evidence Act, passed in 1848, 8 & 9 -itamu 
Vict. c. 113, by which sealed documents were enabled ^^ 
to prove themselves, and evidence of the signatures of lais. 
the equity or common law Judges was held to be un- 
necessary. It is to be noted, that of the nine BUla 
introduced by him in the session of 1845, four were 
passed in that year, and the fifth, viz. the Act for 
examining parties to a eivH cause, some years after, 
namely in 1851, 

In February 1857, Lord Brougham again intro- 
duced his Bill for the Establishmeut of Courts of Ke- 
concilement, entitled An Act to Prevent vexatious S'uhc™?i i 
Litigation, which was read a first time prior to the ofRBnmrf | 
dissolution of the late Parliament. A similar Court Stmio? 1 
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1848. had been preTiously advocated bj tbe Hon Mrs. Norton, 
1854. in a letter to the Timat newspaper, for the purpose of 

amicably settling matrimonial disputes, without the 

pajtiea being obliged to have recourse to the eipenca 
and painful publicity of the proceedings neceasary to 
.orii Broiig- obtain a Beparation or divorce. In 1854 Lord Broug- 
siii's BUI ham's Bill for EegiBtration of Dishonoured Bilk of !£^ 
"n^ruS^ change and PromiBsory Notes, and to allow executioa 
imSTEi- thereon, passed through the House of Lords without a 
iiange, M. dissentient voice, and is loudly culled for by all the com- 
mercial interests. It ^vas by mismanagement lost in. 
.icnin Intra- the Commons. He again introduced it into tbe House 
"s5^ '" **'" Lords in the session of 1855, his proposal being to 
adopt into the Law of England the Scotch system of 
summary diligence for recovery on Bills of Eschango, 
The Law of Scotland following the Koman Law and 
the Law of all European nations, England alone ex- 
cepted, holds that when a man signs a Bill of Esehange 
he acknowledges the debt, and gives a warrant o£ 
attorney to sign judgment, in case the bill is not paid 
when it falls due. The interests of the debtor are 
secured by a provision for the stay of praceedings, in 
the event of his having a defence to the action, and of 
ho Bill his intending to rely on it. Lord Brougham's Bill 
tn'oionj' having passed the Lords, was committed to the ab^ 
Seiodt charge of Mr. Atherton, and subsequently, together with 
"jSHitaT" t''^ Sill to the same effect introduced" by Sir Henry 
lUS'Mit.' Keating, then Solicitor General, referred to a Select 
iqnentiy Committee of the House of Commons, which preferred 
"^''^^ the latter, adopting however two of the moat important 
.laiUiK, provisions of the other Bill, viz. that of allowing nil 
^™ the parties to the Bill of Exchange to be proceeded 
hicii i»- agaiust, and also that of requiring payment of debt 
atniBia into Court and security for costs, as the condition of 
^vioi. allowing execution to be stayed and the debtor to 
defend himself. Lord Brougham, nevertheless, took 
charge of the Bill to which the Commons had given 
the preference, and obtained the assent of the Lords 
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to it in all its stages, being confident that the omitted IS55. 
portions of the Bill must be hereafter added to it. 
This expectation has been confirmed by a year's ex- 
perience of the present Act, by which it has been 
ascertained to entail far heavier legal expences on the 
mercantile communily than would have followed the 
adoption of Lord Brougham's Bill. The average cost 
of a writ of summons and subsequent expence of ob- 
taining judgment under the present Bills of Exchange 
Act amounts to £3. 15«., whereas in Scotland the cost 
of obtaining judgment in similar cases is 17s, Sd, In Defects of 
1856 the number of writs issued in the English r^SJ 
Courts under Sir H. Keating' s Act was 23,166, and Act 
the number of orders for leave to appear and de- 
fend was 852. The total expence of ootaining judg- 
ment under the present Act amounted therefore to 
£86,776, whereas, had Lord's Brougham's measure 
been adopted, altogether instead of partially, it would 
only have amounted to £22,972. In consequence of 
these facts, at the great conference of the merchants 
of the United Kingdom, held in London in January 
1857, resolutions were unanimously passed, not only Resoiations 
in favour of his Bill as applicable to Bills of Exchange ^JS^nw of 
and Promissory Notes, but also in favour of its ex- merchantaiii 
tension to Money Bonds and all other pecuniary obli- jSma^, 
gations. Lord Campbell has always been a most i^^. 
strenuous supporter of this Bill. 
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LIST OF ACTS AND BILLS. 

Act for farther Amendment of the Law and the better 
Advancement of Justice, 3 & 4 Wm« 4, c. 42. 1833. 
(The 39th, 40th, and 41 st sections). 
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Bill intituled An Act Tor further amenJing the Law of 
Erideace and Procedure (as Amended on Kccomtnitment 
in the House of Lords, 1832.) 

Bill intituled An Act for further Amending the Law toscEi- 
ing Evidence and Procedure in certain respects. 1853. 

Bill intituled An Act for enahling Parties to be examined 
in the trial of Civil Actions. 1845. 

Act for rendering a Written Memorandum necessary to the 
validitj of certain Promises and Engagements, stat. 9 
Geo.4,c. 14, 3S28. (Lord Ten terden's Act, adopting the 
recommendation made by Mr. Brougham in his Speecli 00 
Law Reform, 18-28.) 

Act to Amend the Law of Evidence, 14 & 15 Vict c. fl9. 
1831. 

Act to Amend An Act of the fourteenth and fifteenlli 
Victoria, Chapter ninety-nine. 3853. 

Act to Alter and Amend An Act of the fifteenth year of ber 
present Majesty for Amending the Law of Evidence in 
Scotland, 16 Vict. c. 20. 1853. 

Act to facilitate the admission in Evidence of certain offieial 
and other Documents, S & 9 Vict, c. 1 12. 1843. 

Bill intituled An Act to permit the Registration of Sis- 
honoured Bills of Exchange and Promissory Kotea in 
England, and to allow execution thereon, May 1834 (u 
Amended by the Select Committee of the Houae of Lords.) 

Act to facilitate the Remedies on Bills of Exchange md 
Promissory Notes, by the prevention of frivolous or ficti- 
tious defences to Actions thereon, stat, 18 & 19 Vict, 
c. fi7. 1853. (Sir Henry Keating"a Act.) 

Act for the further Amendment of the Process, Practice, 
and Mode of Pleading in, and Enlarging the Jurisdiction 
of the Superior Courts of Common Law at Westminster, 
and of the Superior Courta of Common Law of the Coun- 
ties Palatine of Lancaster and Durham, stat. IT & 18 Vict 



MISCELLAKEOUS ACTB AND BILLS. 

c. 125, 1854. (The Sections relating to Arbitration and 

ETidence onlj.) 
Bills of Exchange Bill, December 1854. 

[NJJ. — This Bill is alniost identical with thiit of Maj 
1854.] 



E0U3 ACTS AND BILL8. 

This Section will comprise Bovernl Acts and Bills i822 
introduced by Lord Brougham, but not included in to 
the prerioua Sections, and ranging oyer a period i860. 
Irom 1822 to the present time. Some of the Bills, 
although not persiated in, involve principles of a most 
important character. That entitled " An Act for the BUiforiho 
more impartial Trial of Offences in certain cases in "iTiHai'S^' 
Ireland," and bearing date 10th August, 1843, was ^^^^ 
oceastoued by the diificulty found, upon trials for sedi- 
tion and for attending unlawful meetings, in obtaining 
a conviction in the locality where the offence had been 
committed. It was not persevered in, by the advice 
of the Didie of Wellington, and by the promiHe of 
vigorous proceedings on the part of the government. 
These proceedings were taken, and O'Coiiuell was 
subsequently brought to trial. 

The same Bill waa again introduced in 1846. The 1846. 
principle of this Bill was lately recognised in cases of Apiin inira- 
felony when the Act passed (19 "Vict. c. 2C), by which J;^„ 
the trial of Palmer was removed from Stafford to the beivs a™"^ 
metropolis, though with the object of obtaining an J'^X*^^ 
impartial trial for the prisoner, against whom there Uoiiiliiirtii. 
had been a strong prejudice ; whereas in Ireland the wia n»™re 
feeling had been even more strongly in favour of the "'^'''. 
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W. accused. In 1845 Lord Brougham brought in a KftI 

of a similar character for England, by which her 

up Majesty in Council might appoint counties to be 

afot called comiected counties, in any of which peraona 

ti"^ might he tried for offences committed within the body 

of such counties, and containing a provision for tm 

payment to witneaaea of the increase of their trayelliiig 

eipences caused thereby. 

•Miiro One of the most important measures proposed by 

SlncB Lord Brougham aud hitherto without success, la 

iia- embodied in hia Bill to secure the independence of 

Parliament, first introduced in 1845, by which the 

issuing of any judgment for debt and costs in any 

action or suit, followed by unproductive execution, 

should disqualify a Peer or Member of the House of 

Commons from sitting or votbg in Parliament, as ia 

the case with bankrupts. 

After the expiration of twelve months from the 
judgment, or one month after the afhrmanee thereof 
on writ of error, the seat was to be declared void, and 
the Speaker was to issue his warrant for another elec- 
tion. The Bill did not meet with much favour from 
Intro- the Legislature, but was again introduced in 1848, 
first on the 8th of June, and afterwards on the 6th of 
July, with the addition of a clause by which it was 
provided, that on production of a certificate irom the 
Court in which judgment bad been obtained of all 
demands having been satisfied, the Peer or Member 
might be again qualified to sit or vote in Parliameuti. 
The Bill on these occasions also was unauccessful, 
4!2. In 1342 Lord Brougham brought m a Bill to repress 

Bribery and Intimidation at Elections, by which it 
brtbory was proposed to give an indemnity against Penal 
iiini- Actions, Criming Prosecutions, and Penalties to all 
^' persona making a true and faithful disclosure, before 
a Committee of the House of Commons, of the bribery 
and corruption of which they had been convicted. 
The principle of this Bill has been recognised in the 
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Act enabling Parliament to isaue Commiasions for 1848, 
inquiry into Bribery and Corruption at the places I8-i7. 
where they are alleged to have been committed. 

The Bill to protect all perBona in authority from BUitopra- 
vesatioua actions was introduced by him in 1846, hut I^Jo'J^'^y 
did not pass. In 1847 it was again brought in ; it f^'" 'c- 
passed the Lords, but was dropped in the Commons. ] 
In the following year an Act passed the Legislature 
(11 & 12 Viet. c. 44), giving the greater portion of 
that protection to justices of the peace, but not gene- 
rally to all public functionaries. There were some 
other alterations in the Bill of 1847, by which its 
efficiency was rather impaired than otherwise. 

The Bill for the Protection of Women, introduced 
by Lord Brougham in 1848, was restricted to cases 
where the defilement was procured by persons for the ' 

!)ui^oses of gain. The Bill was enlarged in the fol- 
owing year ; and, having been made applicable to all 
cases, became the statute 12 & 13 Vict. c. 76. It is , 
commonly called the Bishop of Oxford's Act, that 
Prelate having suggested it. 

Id 1837 Lord Brougham introduced two Bills on the 
subject of the Clergy ; one to prevent plmralitiea, the 
other non- residence. The provisions of ooth Bills are 
embodied in the 1 & 2 Vict. c. 106 ; but it must be ad- 
mitted that they formed the groundwork of the Legis- 
lation which then took place. In 1850 he carried the 
Act by which the language used in the statutes is 
much simplified and abbreviated. It is the 13 Vict. 
c. 21. In 1852 he also carried, without any difBculty, 
another statute of great benefit to the legislature and 
the public at large, via. that by which Parliament is 
now able to meet again after a dissolution at an earlier 
period than it formerly was. It is the 15th Victoria, 
chap. 23. 

In 1853 Lord Brougham brought in his Bill for the 
Improvement and Consolidation of the Bankruptcy ' 
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1833. and Insolvency Law of Scotland. The Bill contsuu 
^^jy^n,. 2tl6 clauses, and it was accompanied by a paper irf 
piift »nii observations by its author in explanation of its objects. 
aw^pm- I* w^3 prepared by the London committee under Mr. 
Brnto^the Slater. 

tainrDceuKoi In 1655 two Bills were introduced by Lord Broug- 
StimS'uio ^""^ °^ *^^ subject of Eeligious matters ; one for the 
Beoifh Uw relief of the Clergy of the Church of England who 
ropt^Mfl declare that they tuseent from its tenets, and the other 
Imoiveocy. for the repeal of a variety of statutes by which persona 
18A5. are subjected to pains and dieabilitiea on account of 
rjr~ their religious opinions. The former Bill has been 

Ueve tiiB again introduced in the present year, with a proviso 
ffi^™??" added that nothing contained in the Act should afibct 
the indelible character of Holy Orders. This Bill wm 
understood, when the proviso waa added, to have the 
sanction of the Bishops, some of their number having 
joined iu supporting the BIE. 
u™^. ..... ^ 1855 he took charge in the Lords of Dr. Philli- 

fbrBijoiiiiUng more's Bill for abolishing the jurisdiction of the Scde- 
S^nofiho"' siastical Courts of England and Wales in suits for 
Ec^iMtiMi Defamation, and introduced into it a clause, to be 
ciiau 'f de- proposed on report, in order to give relief to perBoni 
bmuian. ^)^gJ^ under sentence of imprisonment for the offence. 
Two Bills for the advancement and protection of 
Literature, will be foimd in the list annexed to thia 
Section, having been introduced in 1835 ; one to enable 
I authors to have the sole power of publishing their 

I lectures ; the other empowering her Majesty to grsnt 

an extension of the time given m copyright, after ap- 
proval by the Judicial Committee of the Privy CouncaL 
IS.'i?. Two most important measures were introduced 

~ ' by Lord Brougham in the year 1857. The first of 
tboim'™ these, namely that for the amendment of the Law 

teipectUig ■■ .. T. n ■.. • 1 i.T 

tbepruppjty 

the real and personal estate of a married woman at 
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the time of her marriage shall be to her separate use, 1^^7« 
and that all her after acquired property, and her earn- 
ings during coverture, shall also belong to her, and lS? Brong-' 
not be subject to the disposition of her husband, or ham's bui 
liable to his control, debts or engagements. The hus- SJ^poS- 
band in his turn is not to be liable to antenuptial *^®^^p"^ 
debts of the wife, except as to the property settled by Married 
the marriage on himself or his children. Perhaps the ^0°^®"- 
most important provision of all is that whereby a 
married woman is empowered to bequeath her property 
during coverture, as if she were a feme sole. Lord 
Brougham prefaced this measure by an argumentative 
speech, upon which resolutions were moved by the 
noble and learned Lord, and the Bill was read a first 
time. A similar BiU was brought into the House of 
Commons by Sir E. Perry during the Session of 1857. 

The other Bill which was mentioned as having been Bm to pre- 
brought forward in the year 1857 during the last J^^^^ 
Session of the late Parliament, was that entitled An tion. 
Act to prevent vexatious Litigation. Lord Brougham, 
in his Speech on Law Beform in 1828, and at many 
subsequent periods, has earnestly and perseveringly 
advocated the prevention of suits by improving the 
system of arbitration, and by the establishment of 
Courts of Eeconcilement. We find this me^ure in- 
troduced into the Local Courts Bill in 1830, and from 
that period until the present time its author has never 
lost an opportunity of urging its adoption. His re- ^^^ ^^ 
commendation has, to a certain extent, been carried Reconcile- 
out in the new Common Law Procedure Act, by a S^JjJ^ 
section of which Judges are empowered to refer causes topic i»ith 
to arbitration before Judges of County Courts both Jjm, hS°^' 
before and at the time of trial before the Superior JJ^^^^S^ 
Courts. His object has been not so much to give putps^/o^ 
parties iEacilities of reconcilement cffter action brought, T^JJlught. 
as in the early stages of dispute, whereby much ex- 
pence may be saved and many difficulties in the way 
of adjusting matters at issue between parties may l)e 
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The reader is referred to the argument! 
Lord Brougham in favour of Conciliation, to b« 
found in his speech ou Local Courts, — {Speeohet, ed. 
1838, vol. 2, p. 522.) Xevertheleas it must be aeknov- 
ledged, that hitherto his proposal to extend to the 
Judges of these Courts far more ample powers than 
they at present possess of reconciling contending par- 
ties, has hitherto met with little encouragement in 
either House of Parliament. 

Besides the Bills above enumerated which require 
especial notice, we find abundant fruits of his in- 
defatigable labours in a multitude of other measures 
proposed by him at various times. 

In 1822, when Mr. Brougham, he brought in hia 
Bill for the encouragement of the sale of Beer and 
Cider, by authority of which persons might, witll 
licence, be empowered tt> sell any quantity of these 
liquors, provided the consumption sbouM not take 
place upon the premises, even although they shoill4 
not keep a common inn or alehouse. Previoudy to 
that time no person" except an innkeeper could sdH 
beer or ale by retail except in large quantities. "Hw 
Bill did not pass, but in 1830 its provisions wen 
enacted in the 11 Geo. 4 & 1 Wm. 4, c. 64. Sub- 
sequent^ in 1838 Lord Brougham proposed to allow' 
beer, ale and cider to be sold without any licence^ 
provided the liquor should not be drunk on the pre- 
mises, but did not succeed in carrj-ing his Bill. In 
1839 ho again brought it forward with alight Bltert^ 
tions, but without success. By the preseut law an 
excise duty is payable, but on a reduced scale. 

Among the remaining miscellaueoua Bills which find 
a place m this Section, there are three worthy of 
especial notice. They were all laid on the table of 
the House of Lords in the year 1845, a year in which 
the legislative activity of their author seems to have 
been never exceeded. The first of these in the order 
of time is a Bill to enable all persons to trade and 
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work in the city of London, thus putting an end to 
the exclusive character of the liveries and guilds. 
The second provides that, in order to render valid a 
marriage solemnized in Scotland, the parties contract- 
ing it must either have both been born in that country, 
or resided there for three weeks next preceding the 
celebration of the same; this measure passed the 
Legislature in 1856. It also declared legitimate in all 
parts of the United Kingdom persons born in Scotland, 
and, by the laws of that country, held to be legitimate. 
By another section, divorces were facilitated in Scotland 
in cases where both the husband and wife had resided 
in Scotland for twelve months next preceding the in- 
stitution of the suit for divorce in the Court of Session; 
these two provisions have not been adopted. 

The third measure remaining to be noticed is that 
whereby landowners were intended to be better secured 
against expence incurred by the application to Parlia- 
ment by the promoters of local and personal Acts. 
To obviate this inconvenience, which had become very 
oppressive in 1845, in consequence of the numerous 
applications for Acts establishing Eailways, Lord 
Brougham proposed that either House of Parliament 
might order the promoters or petitioners for such Acts 
to enter into recognizances conditioned for paying the 
costs of parties opposing them. This proposition has 
however not been favourably entertained. 

The catalogue of measures hitherto only partially 
adopted, or introduced as yet without success, would 
be incomplete without two of the greatest importance, 
viz. those respecting Criminal Proceedings and Judicial 
Statistics. 

On the 23rd of March, 1855, Lord Brougham drew 
the attention of the House of Lords to the defects 
still existing in Criminal Procedure.* After glancing 
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♦ Lord Brougham's Speech on Criminal Law Procedure. Ridg- 
way, 1855. 
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16S5. at some deficiencies in the Criminal Law itaelf, eape- 

cially those breaches of trust which have been aimed 

th^^iTKni fit in the Act of the present Attorney General, he 

Ijyitaiiiof proceeds to divide the subject of his inquiiy into four 
ttoeraan. oistinct heads, the first and second of wiiica compiise 
the proceedings preliminary to trial; the third r^atec 
to trial itaell"; the fourth and laat to conviction and 
I punishment. Under the first head the defects and 

■ shortcomingB of the present system of police are 

I demonstrated ; its extension generally throughout tbe 

I provinces is recommended, and the appointment of 

I stipendiary magiatratea in all the larger towns is ahewa 

I to be neccasaiy. Lord Brougham proceeds to urge 

I that these magistrates should be intrusted with greatn 

I powers to discharge offenders on their ovni recog- 

p nizances to appear to take their trial without bail by 

B- sureties. He argues that this may be done with 

f safety, in consequence o^the unwillingness of persons 

' to leave the locality where they are known and have 

been in the habit of finding employment. After re- 
marking that the magistrates have hitherto disregarded 
the power, given them by the 14 & 15 Tict, c. 55, to 
choose 08 Chairmen of Sessions for the exercise of th«r 
criminal jurisdiction the Judges of County Courts, he 
TtMotn dwells at some length on the necessity of a public 
"''1^''™" prosecutor, a topic which he had already frequently 
urged, especially in his speech on I^aw Eeform de- 
livered in 1848. " Here," he says, " we at oneo 
experience one of the greatest, if not the greateat, 
defect of our system, the want of power in the execQ- 
tive government to provide for the execution of the 
law, by putting the criminal procedure in motion." 
" In no other country except America, if our kinemeB 
have carried over witli them this fault of the English 
law, is the criminal procedure left to shift for itsd^ 
execution being everybody's business in theory, and 
ao nobody's in fact." After shewing that the practice 
of prosecution being left in the hands of private in- 
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diTidiials arose originally from the ideas and cufltoma 1853. 
of a barbaroua age, when the pecuniary loss to the 
individual injured or bia family was conaidered alone 
entitled to consideration, and all crimes, even the ^^h 
most heinouR, were compounded for by money, Lord ^^^^ 
Brougham points out the wrongs and inconsistencies ^^^| 
which follow our adherence to this antiquated system, ^^| 
the hardahip upon the accuser, the not unfrequent 
wrong and injustice to the accused. He cites the 
example of the jurisprudence of Scotland, as forming 
an honourable contrast to our own. Mr. J. G. Philli- labomnf 
more has done great good by liis labours and by his Phiiinn^n^ 
committee on this subject. From the topic of a public ^^-^ ^. 
prosecutor Lord Brougham passes to the third head, nppDinimifat 
viz. that of trial, and commences by observing that prSj^*^ 
grand juries, even with the many manifest advantages 
which drew from Blackstone enthusiastic eulogy, may 
be well dispensed with in all districts where a police 
magistrate nolda the preliminary inquiry. This sugges- pmpoiiiioii 
tion baa been acted upon b;^ Lord Chelmsford, at that li'ij'^" 
time Sir F. Thesiger, m a Bill submitted to Parliament Jnry in Ou 
in 1857, and formerly carried thi-ough the Commons SS"" 
by Sir J. 3. Wortley. Defective as is the grand jury 
in Borne particulars, we confess we reluctantly differ oyoMionit 
from such high authority, and regard its abolition, 
even in the limited sphere of the Metropolitan dis- 
tricts, not without regret and apprehension. It is 
a shield to protect the public from being unjustly 
assailed by the Crown, or injured by the prejudice 
or unskilfulness of the committing magistrate. To be 
empowered to put any man upon trial is a vast power, 
and it is the province and duty of a grand jury to see 
that this power is not unduly esercised. Nor would 
the public prosecutor, appointed by the Crown, be 
any adequate substitute for the safeguard to the 
liberty of the subject afforded by a grand jury. 

Lord Brougham goes on to advert to a great defect 
in our crimiiml procedure, Vit. the long interval which 







elapses between commitment and trial. To an inno- 
cent man the long incarceration in a prison, with the 
Buffering inevitable upon a close commixture witb 
felons, is a flagrant injustice. It becomes a manifest 
absurdity when the Judge, passing sentence on a eon* 
licted prisoner, counts the period of imprisoiiinent 
before trial as partr of his future punishment. In 
1853 five thousand persona were acquitted, all of whom 
bad on an average undergone four or five weeks im- 
prisonment. This is also, in an economical point of 
view, a vast ospence to the country. The reme^ 
suggested is the more frequent holding of Sessions and 
Assizes, and the extension of the Central Criminal 
Court system to all the larger towns. " By arrange- 
ment of the Circuits and Assizes, and of those other 
loc^ judicatures, there cannot be any difficulty in pro- 
Tiding everywhere a Criminal Court once a fortnight." 
For this purpose an alteration of existing Circuits moat 
take place. The result of the Commission lately 
appointed to inquire into the labours of the Judges ffl 
the Superior Courts, amply proves that the above 
suggestions of Lord Brougham have not received the 
weight to which they are entitled. 

Arriving at the last stage of procedure, the subject 
of punishment is now before ns, and here he adverts 
tb the estabhshed rule that the treatment should be, 
as far as possible, calimlated to prevent a repetition of 
the offence at the expiration of the sentence. THt 
great object he declares may be best attained by makmg 
the treatment reformatory. It is to he observed that 
hitherto the State has, to a great extent, neglected its 
manifest duty, viz. to endeavour to reclaim the offender 
and make him a useful member of society. If this bo' 
the duty of any government as regards adults, it ia 
very much more so in the case of youthful criminals, 
from whom the benefits of education have been with- 
held, and who come under the strong arm of the law 
to receive punishment for offences at a period when 
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tbeir judgment and reasoning powers are as yet imma- ISflS 
ture. Tliis national duty ia very imperfectly fulfilled 
when the public money ia doled out to private in- s^(^! 
dividuala, or to charitable institutions, for the purpose dontjnri 
of rendering asaiatance and. encouragement to the (oinaii. 
undertaking of a responsibility which attaches to the 
State itself. 

After dwelling upon other topics incident to the PrinonK 
puniehment of convicts, the necessity of the same mn^age'ii 
prison rules being universally followed, subject to "hoaid u. 
modifications under the local authorities according t-o ch^5^.' 
particular local circumstances, the necessity of a system 
of strict economy being made to pervade the whole 
system, as regards management and the diet of pri- 
soners, and due care being taken at the same time of ^^^ 
the health of prisoners. Lord Brougham closes tliis ^^| 
part of this subject with strongly recommending that '^^H 
part of the earnings of prisoners during their confine- ^^H 
ment should be given them upon quitting the priBon. ^^ 
The prohibition of this judicious course had followed 
an unfortunate proviaion of the Prison Act of 1839 
(2 & 3 Vict. c. 56, B. 8). To know that they shall L«i>oi.r, 
receive part of their earnings is the beat stimulus to ^ghtw 
the industry of the prisoner during hia stay in the P^IIJf" 
prison, and thus fosters the industrious habit so im- the pr^' 
portaat to him when he recovers hia liberty— while it Sj*^J 
gives him a certain sum to maintain himself with until oorecoT 
he can get honest employment. lusaber 

The following are Lord Brougham's resolutions on LoniHr 
Criminal Law Procedure, annexed to the speech thus iHS^" 
shortly described : 

1. That it ia tha duty of the Government to provide 
effectually for tiie execution of the Criminal Law by the 
discovery, the securing, and the prosecutiun uf offender!. 

2. That the Local Police eatablishments ought to be un '' 
the direct superintendence and control of the Governmi 
as far as possible in concert with the local auth< '' 
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thnt ihe same rules should, as nearl)' us local circumstanMi 
will permit, be everywhere applied. 

a. That the appointment of a reeular constabulary force 
' should be obligatory upon the locaTauthorilies. 

4. Thnt in addition to such regular force, a. reserved 
, force ought to be mRJntained of persons with moderate p^, 

to be called out for a short time yearly in order to be 
inspected and trained, and to be bound to eerre when re- 
quired by the magistrate. 

5. That a sufficient number of stipendiary magistratef 
should be appointed in the other towns oi' uonsiderable WM 
with the powers and duties of those appointed for London 
and Middlesex, so far as these powers and duties relate lo 
the examination and cnmmitnient of persons charged with 
offences, and to the criminaljurisdiclioii vested in them. 

6. Thnt the prosecution of offenders should be intrusted 
to an officer appointed bj the tiovemment, with aooh 
number of subordinate otBcers as may be required for otat- 
ducting prosecutions in the counties and larger towns ; bnt 
that until such a measure can be adopted, it is expedient to 
appoint barristers, who shall advise upon and conduct the 
prosecutions in the Central Criminal Court, and the Conrta 
of Quarter Session of Middlesex and Surrey. 

7. That the public prosecutor should, in all the grar^ 
cases, as the Pleas of the Crown and Forgery, proceed by- 
bill before the grand jury ; but in other cases should, at 
his discretion, be allowed to proceed upon commitment by 
a stipendiary magistrate, without any bill found, 

H. That assizes should be holden four times a year ia 
each county, and quarter sessions so frequently, and at sudi 
times relatively to the assizes, as that a court of crimiad 
jurisdiction should sit once a fortnight in each coauty, 

9. That to equalize the business, counties may be aiTided 
and parts of different counties united for the purposes of 
trial, and that persons may be tried at the option of tlie 
public prosecutor, either in the district where the offence 
IS alleged to have been committed, or in an adjoining 
district. 

10. That the same criminal jurisdiction should be giTM 
to judges of the county courts as is at present possesned hf 
the quarter sessions of the peace; that this jurtsdicticMl 
should extend over the district ; subject to their chil 
jurisdiction ; and that the justices of every county may bo 
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released from the obligation to hold sessions oftener than 1855. 

fnur times a year, whenaoever it ahall appear that besides ""^ " 

those four sesBioaa and the assizes tbere is a sulEcient RsaaliiMoni 

Dumber of county court criminal sittings to give two criminal [J"h„^o: 

courts motithly in the district, Lonis un 

11. That a reasonable sum for trouble and expences E!'"^'' 
should be allowed to nil persona summoned to attend aa .""■ 
petty jurors on any criminal trial. KbTmnlu" 

12. That the costs of every person tried and acquitted, nerauil. 
or discharged for want of prosecution, should be paid out coau lo 
of the county rates, on certificate of the court before whom pb"*""" 
he was tried or brought for trial, or of tbe mn^iatrate by "^ ' ' 
whom be was discharged ; and that tbe committing magis- 
trate should have power to certify what witnesses, at the 
public expenee, may be brought to tie place of trial on the 

prison er'a behalf. 

13. That in all prisons arrangements should, as far as 
possible, be made not only for separating the untried irom 
the convicted, but for separating different prisoners of both 
classes. 

14. That imprisonment ahould, as far as possible, be 
accompanied with the means of giving work to those who 
are willing to work, and whether untried or sentenced to 
imprisonment without hard labour ; that all tbe earnings 
of the untried should belong to them, and to tbe convicts a 
portion upon their discharge. 

15. That a discretion should be vested in tbe governors, intcnui 
cbaplains, and other superintendents of gaols, of improving ^ 
the diet of convicts according to their demeanor and i 
industry. r 

16. That subject to the control of the superintendents, 
with the advice and consent of tbe chaplain, prisoners may 
be employed as assistant teachers in tbe prison. 

17. That tbe dietary of prisons ought never to allow 
more to convicts in proportion to the term of their impri- 
Bonment ; and that in respect of diet, regard should be had 
to the industry and other demeanor of convicts under their 
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18. That justices of the peace ii 
have now power to lake bail, and c 
slaughter, should have the power of allowing any person ' 
accused to go at large npon entering into his own recog- 
to appear and take bia trial : and that in caaes of 
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should also liave the powur t 



'•" On the 3rd of March, 1856, he introduced his 

™i oti Bill for the establishment of a system of Judicial Star 
f'^^^' tiatics, having a fortnight previously given notice of 
staimiDi. his intention to that effect. Lord Cranworth, Lord 
Chancellor, on the occasion of that notice, hairing 
E^Sai^" desired an explanation of the terra "Judicial 8ta- 
'■«">■■ 'pt h tistics," Lord Brougham thus explained it in the out- 
™ffli™ nf"' Hot of the Speech with ■which he prefaced his £ill. 
hit meuiin. " Tiig term Signifies the regular and constant record 
of the whole particulars connected with the admin- 
istration of the Law in all its branches — its adnunia- 
tration by all Courts, civil and criminai, general and 
local : the state of those Courts as to Judges and 
other ofB.ce hearers : their whole proceedings througli 
every stage : together with every matter conceamiiig 
the workuig of the Law, though not having come 
within the cognizance of any tribunal — in a word, the 
record in minute detail, and ior the most part in a 
tabular form, of all the facts connected with the exe- 
cution of our laws. Needs there more be said to 
shew, I will not say the great value, but the paramount 
importance, nay, the absolute necessity, of this know- 
ledge to the makers of those laws ? Can we, I will 
not say conveniently, but rationally, nay, can we 8B____ , 
can we honestlv exercise our legislative functions 
without having tnis information upon the action of thft 
laws which we moke, or of those made by our pred^ 
cessors, and which we are constantly required to abro- 
gate, or alter or continue ? We make some change 
in the system — we are bound to inquire how that new 
law works. Unless we know all the facts connected 
with its eiecutioQ, how can we tell whether or not ib 
was wisely, that is, usefully, adopted ? Whether 
should persist in our course or retrace our steps, or 
proceed in another direction F Jurisprudence is emi- 
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nently a practical science, and tlie work of a safe, be- 
cause a prudent lawgiver, is for the most part of a 
tentative kind. It behoves him to carry it on vnith a 
constant reference to the effects which his measures 
have produced. He can but dimly see even to the 
shortest distance before him ; therefore is he bound 
carefully to look behind and on each side that he may 
be well assured he has made no mistake, and be full 
sure of his ground. When we are sailing on an un- 
known coast, or a coast little known, where we cannot 
have the benefit of a chart, how shall we hope to be 
safe, if we possess neither compass to guide our course 
or lead to give us soundings, and keep us secure from 
shoals and sunken rocks F Full and minute statistical 
details are to the law giver, as the compass, the chart, 
and the lead to the navigator." After this philoso- 
phical exposition of the value and necessity of Judicial 
Statistics as regards the operation of the experience to 
be derived from them upon future legislation, the au- 
thor of the Bill contrasts our own shortcomings in this 
respect with the more advanced state of jurisprudence 
in France ; and in doing so, pays a well deserved com- 
pliment to Mr. Eedgrave of the Home Department, 
to whom, in a great measure, the public are indebted 
for our criminal returns, the only branch of statistics 
as yet established on a regular system. A great defect 
stiU existing in these, compiled as they are with great 
ability and care, is, that they have no reference to the 
time during which persons accused of offences are sub- 
jected to imprisonment before trial— nor again do they 
include those summarily convicted by magistrates, or 
in the Police Courts— nor is there any history of the 
punishments actually undergone by convicts. A know- 
ledge of all these particulars would operate very power- 
fully on the important questions of more frequent 
trials of prisoners, of prison discipline, and of secondary 
punishments. We find that a full and minute detail 
is furnished of them in the French Annual Statistics. 
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After toticbiug upon the absence of nil statistical ini 
formatioD as regards mattera of police throughoat ths 
country. Lord Brougham pasBes on to proceedings in 
equity, and arguea that the most palpable defects in 
the Courta of Common Law, of Chancery, and the 
muv^oui Ecclesiaatical Courts, would long ago have ceaaed to 
woSd iag( exist, had a history of their tpansactionB been recorded, 
Ib,^,^' and thus revealed to the light of day. " But as the 
judtdS want of information is generally in criminal matters, 
suiiMiiH the absence of it in civil proceedings of aU kinds ia 
u^i^'SL'' 'Hcomparably more diagracefid to us. There is abio- 
•rgoaionta lutely not a return of the kind made regularly either 
J^J^ to the Court or to Parliament — not the least kind of 

tfiBin. the state of any of the Coui'ta of Law or Equity, Ad- 

miralty or Consiatory, except that once a motion of 
miue to your Lordshipa" (he alludes to a motion for 
returns respecting the Courts of Bankruptcy) *'wm 
made with a particular view, and by thia chance we 
had a Hat of the Judges and their salaries : — nothing 
like an atxonnt of the buainesa transacted by these 
Courts, except that the Commons, also for a pajticulftr 
purpose, directed a return of the County Court causes, 
which account happens to have been repeated ; but 
there exists no return whatever of the causes in any 
of the other Courts, either general or in detail : and 
any one looking at our ParUamentary returns con- 
nected with the adminiatration of justice, returns wliidi 
it would he a cruel mockery, a very aareaam, to call 
statistica, ranat conclude, if he had no other means of 
information, that there was no buainesa carried on ia 
thia country of a civil nature, no cauaes tried, no judg- 
ments pronounced, no casta incurred, no delays to wear 
out the suitor's life, no eipence to consume hia sub- 
stance. Only see the consequence of this most lament- 
able defect in the information promulgated by offidal 
documents, thia total want of such information from 
official sources aa to all that pasaea in our Courts of 
civil juriadiction. See the sad effects of our having 
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been left ignorant of all these particulars, that is, our 1B56. 
being left without their being brought together and 
in one view, so as to produce the impression which can sutiScs 
only be made by the light of sucn a concentration, wonw long 
Does any one dream for instance that the defects in i^^ dSiy- 
the Court of Chancery could have continued so long "^j"p^" 
to Tex the suitor and discredit the law, had the whole dangeoiu of 
of the suits been chronicled regularly here as they are cinciSy.**^ 
in France, with their results and the period of their 
endurance ? "What possibility would there have been 
of the Legislature, but still more of the country, bear- 
ing for years, aye and for generations, I might say for 
a^es, those de&cts, we may now call them grievous 
abuses — for they have been at length, and after a more 
than Chancery length of time, condemned and partially 
removed — those abuses which ended in making the 
name of the Court a term of reproach P My belief is 
that a regular, yearly table, exhibiting the causes, the 
delays, the costs, would even, without a department of 
Minister of Justice, have sufficed to produce years and 
years ago this great improvement." He proceeds to 
attribute the slow progress of many of the measures 
for the Amendment of the Law firom year to year, till 
their ultimate adoption in a final measure, to the want 
of this record of facts connected with the law's admi- 
nistration, and insjpices the Evidence Bill introduced 
by himself in 184^ but not becoming law till 1851, as 
one great proof of the argument he propounds. 

At the close of his speech, he laid his resolutions neeoiutions 
on the subject of Judicial Statistics on the table of {Jbi^afJi* 
the House of Lords, and a few days afterwards brought bui intro- 
in his BiU. The schedules annexed to it, fifty in num- ^"^^* 
ber, had been ably and carefully prepared by a com- 
mittee of the Law Amendment Society. Their inser- 
tion in the present volume has been considered unne- 
cessary. In the early part of the present year. Lord 
Brougham again introduced his Bill on the same 
subject, which he stated had undergone careful revi- 
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1857. sion at the Lands of the Society. He had already 
expresaed his acknowledgmeatB in its preparation to 
i^guihs " Mr. Fonblanquo of the Statistical Department of th«J 
"«f""tt- Board of Trade, to Mr. Eothery of the Admiralty" 
^Cbullqu^ Courts, and to Professor Levi, whose estenaive infbr- 
Kid'pretum nation OD all Subjects connected with the Science and" 
i^rt. Statistics of Commercial Law he acknowledged had 

been moat valuable to him. 
ribonra of The labours of Lord Brougham in this fruitfiil field 

h^aitM^fi °^ ■'^^^ Amendment, though they have not been auc- 
wiih (ucceB. ceaaful hitherto so as to secure the adoption of hia 
entire measure of Judicial Statistics, yet have resulted 
in the publication of a most useful volume presented 
Tiie am in 1857, to both Houses of Parliament, and compiled 
^J^Ij^"' by order of the Home Secretary, It contained retorna 
siotifliu for the year 1856, of matters immediately connected 
piSi^™t° with the Home Department ; of these there waa a three- 
in LBBT. fold division. The first section comprised Police and 
Constabulary matters, and contained statements of the 
police establishments and expences, the number of 
ofiencea and ofienders apprehended, and an account of 
the number of inquests held by coroners. The second 
related to Criminal Proceedings, and comprised the; 
numher of persons committed for trial at the assizes 
and sessions, with the results of the procuedings audi 
the costs of prosecution. The third section had refe-^ 
rence to Prisons, aud contained an account of the state: 
of prisons, the number of prisoners, a list of the prisoit'' 
establishments and a summary of the expencca, toge- 
ther with returns of reformatory schools and criminal' 
lunatics, The introductory and explanatory report 
accompanying the volume ia a most able documen^i 
and reflects the greatest credit upon its author Mr,. 
Eedgrave. The compilation of the whole volume^ 
which ia to be continued annually, goes far to supply 
many of the defects, upon which the speech of Lora' 
Brougham had so fully and forcibly dwelt. It is in-. 
tended that the Statistics of Civil and Commercial 
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Justice shall form the second part of the Home Office 
Judicial Statistics,* to be undertftkeu so soon as time 
has been afforded to complete and perfect the portion 
of the work already published. 

Tho liat of MiBcellaneoua Acta and Bills closes 
with the Bill introduced by Lord Brougham in the 
present Session, to abolish the pica of not guilty in- 
Criminal trials, which belonged more properly to th? 
sixth section, hut is here mentioned as forming th^ 
last of hia legislative labours. 



MISCELLANEOUS ACTS AND BILLS. 

LIST OF ACTS AHD BILLS. 

Bill intituled An Act for the mora impartial Trial of 

Offences in certain Cases In Ireland. 1843. 
Bill intituled An Act for furthering the Administration id 

Criminal Justice. 1845. 
Bill intituled An Act for securing the real Independence ol 

Parliament. 1845. 
Ditto ditto rciotroduced in 1848, with an Amendment. 
Bill intituled An Act for furthering Inquiry into Bribery, 

Corruption, and Intimidation at the Election of Memberi 

to Eerve in Parliament, 1842. 
BillJntituIed An Act for protecting from vexations Actions 

Persons discharging Public Duties. 1847, 
Act to protect Justices of the Peace from 

for Acts done by them in execution of their Oihi 

11 & 12 Vict. c. 44. 1848. 



* The Common Law and Eeclosiaatical Law Staliatica have been 

FolumG publbfaed annually, aioce 1 

ich the present is an abridgment. 



appended to iho Tolume publiBfaed annually, since the pablicalion 

■'■■■■ ■wide 



LIST OF ACTS AND BILLS. 

Bill intituled An Act to protect Women from fraudulent 
Practices fcir procuring their Defilement, 1848, 

Act to protei't Women from frauJuIent Practices for pro- 
curing tlieir Defilement, atat, 12 & 13 Vict. c. 76. 1849. 
(Bishop of Oxford's Act.) 

Bill intituled An Act to prevent Spiritual Persona in Eng- 
land and Ireland from having more Prefennenta thun one. 
1837. 

Act for Sbortening the Language used in Acta of Parlia- 
ment, Btat. 13 Vict. c. 21. 1850. 

Act to Shorten the Time required for assembling Parlia- 
ment after a Diaeolution, stat. 1 S Vict. c. 23. 1 852, 

Bill intituled An Act for the further relief of Dissenters. 

nss. 

Bill intituled An Act lor the further Relief of the Subject 

from Penalties and Disabltiliea touching Religion and 

Ueligious Worship. 1 855, 
Act for abolishing the Jurisdiction of the Ecclesiaatiol 

Courts of England and Wales in Suits for Defamation, 

Btat.l8&I9Vict,c.4]. 1853, (Dr.Pbillimore's BHI, the 

2nd section being added on Report bj Lord firoughun.) 
Bill intituled An Act for Preventing the Publication of 

Lectures ivithout the Consent of their Authors, 1 833. 
Bill intituled An Act for the better Protection of Copyright 

and Encouragement of Learning, 1835. 
Bill intituled An Act to Amend the Law with reipect to &» 

Property of Married Women. 1857. 
Bill intituled An Act to Prevent Vexations Litigation. 

1852, 
Bill fqf Amending the Laws touching the Retail Trade in 

Beer and Ale. 1822. 
Bill intituled An Act to Repeal part of an Act of the First 

Year of his late Majestj (1 Wm. 4, c. 64), intituled An 

Act to permit the General Sale of Beer and Cider bj 

Retail in England, 1838. 



MiaCELLASEOra ACTS AND BILIS. 

Bill intituled An Act to Repeal in part an Ai;t of Ihe Piret 
Year of Hia late Majesty (1 Wm. 4, c. 64), intituled An 
Act to permit the General Sale of Beer and Cider by 
Eetftii in England, and An Act of the Third and Fourth 
Tear of his late Majesty, 4 &5 Wm. 4, c. 85,'for Amend- 
ing the eaid Act. 1S39. 

Bill intituled An Act to Prevent the Vexations Reraoyal of 
Indictments into the Court af King's Bench, and for 
Extending the Provisions of an Act of the Fifth Tear of 
King WiUiam and Queen Mary (3 & 6 Wm. & M. c. 1 1 ), 
for preventing Delays at the Quarter Sessions of the 
Peace, to other Indictments. 1835, 

Bill for Preventing the Abuse of Legislative Authority in 
the Colonies. 1839. 

Bill intituled An Act touching the Insertion of Schedules 
in Newspapers. 1848. 

Bill intituled An Act for rendering Proceedings in Equitj 
in India more Expeditions. 1843. 

Bill intituled An Act for enabling all Persons to Trade 
Work within the City of London. 1843. 

Bill Intituled An Act for Amending and Improving Ihe 
Law of Marriage. 1843. 

Bill intituled An Act to enable the Houses of Parlianient 
to order Recognizances for Costs in Local and Personal 
BiUa. 1843. 

Bill intituled An Act for the Bemoval of Obstructions in 
the Com Trade in Scotland. 1850. 

Bill intituled An Act for making Provisions for the Culleo* 
tion of Judicial Statistics. 18S6. 

Bill intituled An Act to alter the form of Pleading 
Indictments in Criminal Trials. 1860. 
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tutes, 145. 

Abercromby, Et. Hon. W., 82. 

Abolition of Slavery Act, 8. 

Address to the Crown on Law Ee- 
form, 64. 

to students at Glasgow, 18. 

Adjoining County, trial of prisoners 
in, 203. 

Administration of justice in Chan- 
eery, 27. 

of charitable trusts, 183. 

accessible to the people, 

161. 
Admiralty, Conrts of, 39, 187. 
Admissibility of witnesses, 213. 
Affirmation in criminal cases, 57. 
Aglionby, Mr., M.P., 200. 
Alderson, the late Mr. Baron, 65. 
Ale, trade in, 224. 
Althoip, Lord, 81. 



America, Orders in Council respect- 
ing, 4. 

Appeal in Connty Court cases, 71. 

Court of Criminal, 160, 214. 

Apprenticeship, Negro, 93, 172. 

Arbitration, 71, 72, 148, 157, 211, 
213. 

Arbitrators, their power in County 
Court cases, 44. 

Arrest on mesne process, 48. 

Assizes more frequent, 228 — ^230. 

transfer of, to Central Crimi- 
nal Court, 203. 

appeal to, from County Courts, 

71. 

Atherton, Mr., M.P., 216. 

Attachment of people of England to 
the Constitution, 138. 

Attendant Terms, 194. 

Attorney General, the present, 143, 
167, 205. 

Augustus, the Emperor, 63. 

Authors, study of Ancient, 20. 



242 



INDEX. 



B. 



Bail Court, 31. 
Bankruptcy, G2, 204. 

Commissioners in, 209. 

Court of, 20G. 

Consolidation Act, 141, 205. 

Barbadoes, Anecdote of estate in, 94. 
Barbarous country, traveller in, 67. 
Beer, trade in, 224. 
Bentham, Jeremy, 24. 
BetheU, Sir R., 143, 167, 205. 
Bills of Exchange Bill, 149, 216. 
Birkbeck, Dr., 17. 
Blackstone, 21, 227. 
Board of Justice, 200. 

public, for drawing Acts of 

Parliament, 119, 121. 
Bosanquet, Mr. Justice, 121. 
BramweU, Mr. Baron, 35, 147. 
Bribery at elections, 95, 220. 
Burke, Bt. Hon. Edmund, 173. 
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CampbeU, Lord, 22, 152, 167, 175, 
181, 217. 

Canning, Rt. Hon. G., 10, 173. 

Canons for framing Acts of Parlia- 
ment, 118. 

Capital punishment, 127, 128. 

Castlereagh, Lord, 15. 184. 

Catechism to be taught in schools, 
185. 



Catholic emancipation, 66. 

Central Criminal Court, 162, 199, 

228. 

provincial, necessaiy, 162. 

Ceylon, rebellion in, 41. 

Chairman of Sessions, County Court 

Judge to be, 161, 226. 
Chancellor, political functions, 158. 
Chancery, Court of, 12, 187, 190. 

Masters in, 189. 

Charity Commissioners, 182. 
Charities, 12, 182. 

Trust Act, 183. 

jurisdiction of County Courts 

in, 161. 
Chatham, Lord, 2, 4. 
Chelmsford, Lord, 227. 
Chief Judge in Chancery, 121, 158, 

159, 190. 

Justiceships, the, 34. 

Children, their facility of acquiring 

knowledge, 84. 
Christiana, convicts in, 141. 
Church property, 194. 
Cider, 221. 

Circuit commission, 228. 
Clergy, the, 221. 

Cleveland, Marquis (now Duke) of^ 4. 
Cockbum, Sir Alexander, 147. 
Colonial policy, 5. 
Common Law Procedure Act, 193, 

211, 223. 

Commissioners, 193. 

Committees of Law Amendment So- 
ciety, 166. 

Election, 115. 

Conciliation, Courts of, 224. 
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Conference, mercantile, 180, 217. 

Connected Counties, 203. 

Consistory Courts, 40. 

Consolidation of the statutes, 158. 

of the criminal law, 140, 200. 

Constitution, attachment of the Peo- 
ple to, 138. 

Conveyance of real property, 163. 

Conveyances, costs of, 194. 

Convicts, public employment of, 229. 

Copyholds, 94, 196. 

Commissioners of, 196. 

Enfranchisement of, 196. 

Copyright, 222. 

Coroners, 201. 

Corporate towns, education in, 149, 
185. 

Corruption at Elections, 220. 

Costs of transferring real properly, 
194. ' 

— of persons acquitted, 201, 231. 

Cottenham, Lord, 94, 127. 

County Courts, 37, 136. 

promotion of Judges of^ 211. 

Further Extension Bill, 146. 

Amendment Act, 61. 

Court of Eeconcilement, 47, 210, 
215, 223. 

Cour de Cassation, 160. 

Coverture, 163. 

Cranworth, Lord, 35, 150, 200, 232. 

Creditors and Debtors Arrangement 
Act, 204, 205. 

Criminal Appeal, Court of, 129,159, 
214. 

law, Acts, 203. 

law procedure, 201. 



Criminal law consolidation, 144. 
Justice Act, 200, 201. 

Bill, 200. 

Lords' Eeport on, 

101. 

Crompton, Mr. Justice, 35. 
Crown, legal advantages of the, 43. 
Cumberland, magistrates of, 200. 
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Darlington, Earl of, 4. 

Debtors and Creditors Arrangement 
Act, 204, 206. 

Declaratory suit, 97, 130, 190. 

Declaration of Members of Parlia- 
ment, 114, 115. 

Defamation, suits for, 222. 

Defamatory words, 176. 

Defilement of women, 221. 

Delay in administration of justice, 
67. 

Delegates, Court of, 40, 187. 

Demerara, Court of, 170. 

Denman, Lord, 22, 56, 96, 126, 181, 
215. 

Department of justice, 200. 

Depository, public, of "Wills, 59. 

Deterring effect of imprisonment, 
103. 

Devonshire, Duke o^ 74. 

Digest of the criminal law, 135. 

Disabilities, religious, 222. 

Dishonoured bills of exchange, 149. 

Dissenters, relief of, 151. 
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113. 
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W Hdon, Lord, 46, 16li, 183. 


Gaacojne, Gen., 10. M 


Elecuon petitioiis, trial of, 128. 
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EUenborough, Lord, fi, 26, 166, 
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Harris, G., Esq., 52. 

Hill, Mr. M. D., Q.C., 24, 202. 

Holy Orders, indelible character of, 

222. 
Horn, Eeformatoiy Institution of, 

109. 
Household sufi&age, 113. 
Hunt, trial of, 9. 
Husbands and wives admissible as 

witnesses, 215. 
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Imprisonment, punishment o( 103. 
Inaugural address at G-lasgow, 118. 
Independence of Parliament, 98. 
India, our goTemment of, 41. 
Indictments, protection from yexa- 

tious, 221. 
Industrial training, 109. 
In&ncjr, its facility of acquiring 

knowledge, 84. 
Infant schools, 83, 84, 109. 
Innovation, 32. 
Insolvency, 61. 

of Members of Parliament, 98. 

Insolvent Debtors Act, 204, 206. 
Instalments, payments by, 61. 
Insurance of title, 135. 
Interest in a Suit, 55. 
Intimidation at Elections, 220. 
Inventor, where patent not real, 

187. 
Ireland, trial of offences in, 100. 
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Jervis, the late Rt. Hon. Sir J., 206. 
Johnson, Sir Alexander, 41. 
Judge, Chief, in Chancery, 190. 
Judges, salaries of, 33. 
Judicial statistics, 225, 232. 

Statistics Bill, 151. 

Committee of Privy Council, 

42, 188. 
Jury, trial by, 50, 61. 
Juries, 52. 

refreshment to be given to, 165. 

Justice, department of, 160, 200. 

Minister o^ 121, 167, 225. 

Juvenile offenders, Lords' reports on, 
100. 
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Keating, Mr. Justice, 149, 216, 217. 
Kelly, Sir R, M.P., 115, 167, 200. 
King, the Hon. Locke, 113. 
Kingston, monument of Lord Eldon 

at, 166. 
Knaresborough, borough of, 74. 
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Lamb, G., the Hon., 22. 

Langdale, Lord, 193. 

Language of Acts of Parliament, 145. 

Lansdowne, Marquis of, 4. 

Laws, framing of, 117. 

Law Beform, speech on, 113, 156. 
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Law, administration of, 125. 

^ school, 143. 

Amendment Society, 97, 142, 

166, 235. 
Journal 

of, 180. 

making, 121. 

Magazine, 166. 

Review, 166. 

Times, 167. 



Journal, 167. 

terms, 37. 



Learning, encom*agement of, 19. 
Leases, Act for facilitating, 195. 
Legacies might be sued for in County 

Courts, 161. 
Ijegal education, 143, 149. 
Leonards, Lord St., 147, 159. 
Levi, Professor, 236. 
libel, 62, 96, 130, 174, 175. 

publication of, 174, 175. 

Liberated convicts, 108. 

Liberty of the Press, 9, 10. 

Licence, sale of b^er without, 234. 

Limitation of actions, 59, 193. 

Limitations, Statute of, 59, 60. 

Lincoln's Inn, 1. 

Litigation, vexatious, 153, 215, 223, 

236. 
Literature, protection of, 223. 
Liturgy of the Church of England, 

151. 
Local judicature, arguments for, 67. 
Local Courts, 67, 92, 99, 155, 206. 

extension of, 211. 

additional Judges, 210. 

appeal to Judges of Assize, 71. 



Local Courts, criminal juiisdiction* 

226. 
capable of great improvement, 

161. 

in matters of arbitration, 71. 

in Bankruptcy, 207. 

in Equity, 207. 

right of appeal, 71. 

prejudice of Legal Profession 

against, 211. 

promotion of Judges of, 21 1. 

speech on, 66, 67. 



Locke King, the Hon., lilLP., 1 13. 
Lodgers' franchise, 113. . 
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Lunatic trustees and mortgagees, 

195. , 
Lyndhurst, Lord, 22, 34, 77, 80, 99, 

126, 167, 193, 206, 209. 
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MacMahon, P., MJ>., 160. 
Magistrates, eriminal jurisdictLon of, 
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89. 
Map of landed estates, 133. 
Maritime causes, 39. 
Marriage, law of, 223, 225. 
Married women, 163. 
disposition of property by, 163, 
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Masters in Chancery, 132, 210. 
Matrimonial causes, 153. 
Melbourne, Lord, 81, 82. , . 

his administration, 81. 

Mercantile interest in bills of ex- 

. change, 216, 217. 
— - Coniference, 180, 217. 
Mesne process, 48. 
Mettray, Institution at, 109. 
Minister of Justice, 121, 167, 235. 
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237. 
Missionary's case, 170. 



National education, 185, 186. 
Negro slavery, 94, 95, 16^. 

apprenticeship, 93, 172. 
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60, 148. 
Non-residence of Clergy, 221. 
Norton, Hon. Mrs., 216. 
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O'ConneU, D., Esq., 219. 
Offences, trial of, in Ireland, 219. 
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Official documents, admissibility of, 
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Oxford, Bishop of, his Act, 110, 221. 
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Pakington, Et. Hon. Sir J., M.P., 

186. 
Pahner's Case, 219. 
Palmerston, Lord, 78, 152. 
Parish School Bill, 15, 184. 
Parke, Mr. Baron, 65. 
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Parliament, real independence of, 

113, 114, 220. 
Parliamentaiy franchise, 113. 
PameU, Sir H., 75. 
Parr, Dr., 202. 
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Peel, Rt. Hon. Sir R., 28, 75, 82, 

199, 201. 
Penal colonies, 100. 
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Beformation of juTenile offenders, 
100. 

of diminals, 228. 

Reformatory schools, 106. 

Reformer, law, difficulties of, 27. 

RegistratLon of bills of exchange, 
216. 

Registry of title, 132, 160. 

Relief of Dissenters, 151, 222. 
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minal law (1847), 101. 

Repression of crime, 109. 
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Rome under the Emperor Augustus, 
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Romilly, Sir Samuel, 14^ 21, 25, 26, 
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Sir John, 27. 

Rotheiy, Mr., 236. 

Russell, Lord John, 78, 82, 99. 
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Scheldt, expedition to, 4. 
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216, 217. 

marriages in, 225. 

Bankruptcy Bill, 222. 

Evidence Act, 215. 
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